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QUESTIONS PRESENTED 


WHETHER THE DISTRICT COURT COMMITTED 
REVERSIBLE ERROR IN REFUSING TO CON¬ 
SIDER EVIDENCE ON THE QUASI-PUBLIC 
NATURE OF SYRACUSE UNIVERSITY AND IN 
SUMMARILY DISMISSING THE ACTION THERE¬ 
IN ON JURISDICTIONAL GROUNDS UNDER 28 
U.S.C. §1343 (3) and (4) IN CONJUNC¬ 
TION WITH 42 U.S.C. §1983 AND THE FOUR¬ 
TEENTH AMENDMENT TO THE UNITED STATES 
CONSTITUTION AND ON THE GROUND THAT 
THE APPELLANT FAILED TO ASSERT A CLAIM THERE¬ 
UNDER UPON WHICH RELIEF COULD BE GRANTED 

WHETHER THIS ACTION IS APPROPRIATELY 
CLASS IN NATURE AND THE DISTRICT COURT 
COMMITTED REVERSIBLE ERROR IN DISMISSING 
IT AS SUCH 

WHETHER THE DISTRICT COURT COMMITTED 
REVERSIBLE ERROR IN SUMMARILY DISMIS¬ 
SING THE ACTION HEREIN ON THE GROUND 
THAT IT LACKED JURISDICTION UNDER TITLE 
VII OF THE CIVIL RIGHTS ACT OF 1964 AS 
AMENDED (42 U.S.C. §2000(e)) 



STATEMENT OF THE CASE 


This action was commenced by the Appellant, a woman, in 
the United States District Court for the Northern District of 
New York on Monday, September 17, 1973, with the filing of 
the Complaint with the Clerk of that Court; and it v/as served 
upon the Appellees on Thursday, September 27, 1973, by an 
agent of the Office of the United States Marshal for the 
Northern District of New York. 

The action was brought to redress the maintenance and 
perpetuation of a pattern and practice of discrimination against 
women, solely because of their sex, in the hiring of women to, 
and the promotion of women in,teaching positions on the faculty 
at Syracuse University, in contravention of the Fourteenth 
Amendment to the United States Constitution and Title VII of 
the Civil Rights Act of 1964, as amended (42 U.S.C. §2000e, 
et . seg .). 

The action was commenced pursuant to, a "Notice of Right 
to Sue" letter sent to the Appellant on June 28, 1973 and 
issued by the Equal Employment Opportunity Commission, Buffalo, 
New York, Lloyd G. Bell, District Director. See: Exhibit 

"A",in the Appendix hereto,which was submitted to the Court 
below. 
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In order to fully understand why the substantive allega¬ 
tions in the Complaint fall within the District Court's juris¬ 
diction under Title VII of the 1964 Civil Rights Act, as 
amended (42 U.S.C. §§2000e, e_t. scq .). as such jurisdiction 
was conferred upon that Court pursuant to the "Notice of Right 
to Sue" letter which was issued by the Equal Employment Oppor¬ 
tunity on June 28, 1973, and, accordingly, why it was re¬ 
versible error for the District Court to dismiss the action 
for lack of jurisdiction, it is necessary to set forth herein 
the rather detailed course of action which the Appellant 
pursued in both the state and federal administrative agencies 
before the aforementioned "Notice of Right to Sue" letter 
was issued. Such was set forth in an Affidavit of the Appel¬ 
lant to the District Court and is set forth in the Appendix 
hereto as Exhibit "B". In addition the documents referred to 
subsequently herein are found in the Appendix as attachments 
to the Affidavit. 

On September 4, 1969, the Appellant was informed by Doc¬ 
tor Charles D. Smith, Chairman of the Department of Public 
Address, School of Speech and Dramatic Arts, Syracuse, Univer¬ 
sity, that she would not be hired for the faculty position of 
Le cturer . in said Department and School at said University, a 
position for which she was and still is eminently qualified 
and for which she submitted an appropriate application. As a 
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consequence of her failure to receive said faculty appointment 
and on the very some day that she v/as notified of the same, 
Doctor Smith resigned his Chairmanship of the Department of 
Public Speech. 

During December, 1 969 , the Appellant contacted, in per¬ 
son, Professor George Alexander, then of the Syracuse Univer¬ 
sity College of Lav/, who v/as President of the Syracuse 
University Chapter of the American Association of University 
Professors (AAUP). She had an interview in his office; and 
she told him the story of the University's refusal to hire 
her to the faculty position of Lecturer in the Department of 
Publ ic Address, School of Speech and Dramatic Arts. The 
Appellant was advised that the AAUP v/ould investigate the 
case. 

In approximately February, 1970, the Appellant v/as noti¬ 
fied by telephone that the Syracuse University Chapter of the 
AAUP had not found any violation of academic freedom in her 
case and that, accordingly, it v/ould not take an active role 
in the matter. 

In the spring of 1970, the Appellant took her Complaint 
to the Graduate Student Organization (GSO) at Syracuse 
University. On May 5, 1970, the Executive Committee of the 
GSO met in extraordinary session to review the Appellant's 
case. The Syracuse University Senate did not act upon the 
aforementioned complaint until December, 1970. 
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As a consequence of the delay incurred and the inaction 
the Appellant received with respect to her grievance, she 
decided to file a complaint with the New York State Division 
of Human Rights, an agency of the Executive Department of the 
State of New York. 

On June 25, 1970, the Appellant filed a complaint with 
the New York State Division of Human Rights. The Complaint 
named Syracuse University, Ray Irwin and Clifford Winters as 
Respondents. 

On September 17, 1970, a Determination after Investigation 
showed that the Division did have jurisdiction and that there 
was probable cause to believe that the Respondents had engaged 
in an unlawful practice. The case was ordered to public 
hearing. During the interval between filing and determina¬ 
tion, the Appellant requested two delays from Mr. Hoffman, 
Director of the Syracuse Office of the State Division of 
Human Rights, in order to make an attempt at further con¬ 
ciliation of the case. This came to naught. The public 
hearing before the State Division of Human Rights began on 
December 7, 1970. 

On the 14th of December, 1970, the Appellant was termi¬ 
nated from her position as a Teaching Assistant at Syracuse 
University, effective June, 1971. 


-5- 


.... Mg 



On December 16, 1970, the Appellant filed a charge of 
retaliation with the State Division of Human Rights 
against Syracuse University, Doctor Beulah Rohrlich, Doctor 
Ray Irwin and Clifford L. Winters. 

Probable cause was found on this complaint; and it.was 
sent to public hearing. It was heard concurrently v/i th the 
original charge,then still in hearing. 

On March 30, 1971, in the course of public hearing on the 
retaliation charge, Ms. Adelc Graham, an attorney with the 

State Division of Human Rights, moved to amend the retaliation 

, . still 

complaint to include/furthcr retaliation. This brought che 
complaint up to that same day. 

On May 21, 1971, the public hearing in the State Division 
of Human Rights ended. 

On December 1, 1971, the Appellant filed another complaint 
charging further retaliation on the matter of medical parking. 
This was dismissed with a no probable cause ruling on May 16, 
1972. The Respondents in the aforementioned complaint were 
Syracuse University and Melvin A. Eggers. 

On April 21, 1972, the Appellant received an Order from 
the State Division of Human Rights dismissing her initial 
Complaint thereto and the subsequent Complaint of Retaliation 
and the Retaliation Amendment thereto. 



On May 1, 1972, the Appellant filed a Notice of Appeal 
from the Order of the State Division dismissing the afore¬ 
mentioned. 

Between the dates of April 21, 1972 and May 1, 1972, the 
Appellant telephoned the Equal Employment Opportunity Com¬ 
mission Office in Washington and spoke with Ms. Robbie 
Romberg. The Appellant asked her if she could file a com¬ 
plaint with the EEOC under the newly enacted amendment, and, 
if so, whether she could file such a complaint with the 
EEOC and appeal the state decision simultaneously. Ms. 
Romberg assured the Appellant that she could. The Appellant 
also asked Ms. Romberg if she could include all of the 
charges which she had made initially in June, 1970, March, 
1971, and December, 1971. Ms. Romberg assured the Appellant 
that she could, and shou1d . include everything up to the 
date on which she spoke to her. 

As a result of the aforementioned telephone call to 
Ms. Romberg, in Washington, and a subsequent telephone call 
to the Regional Office of the EEOC, in Mew York City, in 
which the Appellant received assurances about the information 
she had received from Ms. Romberg, the Appellant filed a 
complaint with the Regional Office of the EEOC, in New York 
City, against Syracuse University and others, including Doctor 
Ray Irwin, Doctor Beulah Rohrlich and Doctor Clifford Winters. 




■ 


The Complaint, as pointed out in the Appellant's cover 
letter thereto, was meant to consolidate all of the several 
charges which she made in the New York State Division of 
Human Rights initially, in June, 1970, and subsequent thereto 
(all of which are set forth heretofore). 

On May 12, 1972, the Appellant received a letter from 
the Regional Office of the EEOC, in New York City, acknowl¬ 
edging receipt of her Complaint and cover letter thereto; and 
assigning the number TNY 1126 to the Complaint.' 

Thereafter and in response to a request from the Regional 
Office of the EEOC, in New York City, the Appellant forwarded 
to said office materials supporting her complaint particularly, 
and the situation at Syracuse University, generally. 

A hearing on the Appellant's appeal to the Appeal Board of 
the New York State Division of Human Rights, from the adverse 
ruling heretofore described, was scheduled for June 22, 1972 
and subsequently rescheduled and heard on October 19, 1972. 

On the -6th of February, 1973, the Appellant filed 
another Complaint with the New York State Division of Human 
Rights, charging both discrimination because of sex and 
rctaliation. 

On April 25, 1973, the Appellant received a determination 
on the aforementioned matter of probable cause, and it v/as 
referred to public hearing. 
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On June 1, 1973, after having written to the Appeal 
Board of the New York State Division of Human Rights and 
receiving a response thereto, the Appellant received a letter 
from the Appeal Board of the New York State Division of Human 
Rights dismissing her appeal. 

Just prior to receiving the aforementioned notice dis¬ 
missing her appeal to the Appeal Board of the New York 
State Division of Human Rights, the Appellant wrote a letter 
to the Regional Office of the EEOC, in New York City, ad¬ 
vising it that she had heard nothing from it since she had 
filed her Complaint with it in May, 1972, just over one (1) 
year prior thereto. The Appellant advised said Office that 
she desired to up date her EEOC Complaint, numbered TNY 2-1126 
and attached a copy of her February, 1973 Complaint which she 
had filed theretofore with the New York State Division of 
Human Rights. 

On June 12, 1973, the Appellant received a letter from 
the EEOC Regional Office, in Buffalo, and was advised that the 
case had been transferred from the New York City Office to the 
Buffalo Office and that the number of her Complaint had been 
changed from TNY 2-1126 to TBU 3 0097. She complied with the 

request to fill out and have notarized the form enclosed with 
the letter. 
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In reply to the Aopellant's inquiry, the EEOC Regional 
Office in Buffalo, specifically stated to her in its letter 
of June 12, 1973 that: 

You question your right to proceed in Federal 
District Court:. Section 706 (f)(1) and the 
Corimi ssion 1 s Regulations provided that at any 
time after the expiration of 180 days from 
the filing of a charge, on aggrieved person 
may demand in v/riting that the Cotnmision 
issue a Notice of Right to Sue. If you re¬ 
quest that EEOC issue such Notice, please 
be advised that such Notice will apply only 
to your early charge with us, TBU 3 0097 
(formerly TNY 2 1126). 

On June 22, 1973, Langston McKinney, Esq., a staff 
attorney with the Onondaga Neighborhood Legal Services, Inc., 
wrote a letter to Ms. Banks at the EEOC Regional Office, in 
Buffalo, requesting that a "Notice of Right to Sue" letter 
be issued based on the Appellant's original charge, as amended, 
the original charge initially being numbered TNY 2-1126 and 
subsequently numbered T5U3 0097 when it was transferred to 
the Buffalo Regional Office from the New York City Regional 
Office. 

It is apparent from the substance of Mr. McKinney's 
letter that Ms. Weise's amendment to her original Complaint, 
while given a separate number (TBU3 0549) had been consolidated 
with her original Complaint (TBIJ3 0097). 

On June 29, 1973, the United States Equal Employment 
Opportunity Commission, through its Regional Office in Buffalo, 
issued a "Notice of Right to Sue" letter to the Appellant, 

Ms. Selene Weise, under cover a letter to Mr. McKinney. In the 



letter, Mr. Lloyd G. Bell, District Director of the EEOC 
Regional Office, in Buffalo, specifically advised Mr. 

McKinney to disregard charge number TBU3 0549 which had been 
assigned to the Appellant's retaliation charge of May, 1973. 
Said retaliation charge number was assigned the original charge 
number, to wit: TBU3 0097. 

In view of the foregoing it is evident that the "Notice 
of a Right to Sue" letter issued by the Equal Employment 
Opportunity Commission Regional Office, in Buffalo to the 
Appellant in June, 1973, encompassed within its purview,and 
was based upon,the Complaint the Appellant filed with the 
Equal Employment Opoortunity Commission Regional Office, in 
New York, in May, 1972 (which was numbered TNY2-1126) and her 
amendment thereto, which was filed with the New York Regional 
Office of the EEOC on May 28, 1973, and which, thereafter, was 
transferred to the 3uffalo Regional Office of the Equal Employ¬ 
ment Opportunity Commission along with her original Complaint. 

In the Buffalo Office, the original Complaint was re-numbered 
from TNi^-l^S to read TBU3 0097; the amended Complaint was 
numbered to read TBU3 0549; and thereafter both the original 
and amended Complaints were consolidated and incorporated 
under the number TBU3 0097, pursuant to which the "Notice of 
to Sue" letter v/as issued. 

All of the allegations incorporated in the Appellant's 
EEOC Complaints were specifically alleged in either her initial 
Complaint to the New York State Division of Human Rights or a 
subsequent complaint or amendment thereto. 






o 


Furthermore, Syracuse University, Melvin Eggers, 

Clifford Winters, Ray Irwin and Buclah Rohrlich v/ere ail 
named as Respondents in one or more of the New York State 
Division of Human Rights proceedings; and they therefore 
came within the purview of the Appellant's EEOC Complaints 
and the"Notice of a Right to Sue"letter attendant thereto 
which incorporated therein and were based upon the state 
administrative complaints and proceedings. 

Allegations three (3) through thirty-five ( 35 ) of the 
Complaint filed with the District Court and served upon the 
Appellees all came within the purview of the"Notice of Right 
to oue"letter issued to the Appellant by the EEOC, in June, 
1973, as all v/ere alleged before the New York State Division 
of Human Rights and all were, therefore, incorporated in the 
Appellant's Complaint and Amendment thereto before the Equal 
Employment Opportunity Commission. Furthermore, Syracuse 
University, Melvin Eggers, Beulah Rohrlich, Clifford Winters 
and Ray Irwin all came within the purview of the aforementioned 
Notice of Right to Sue letter issued by the EEOC to the Appel¬ 
lant in June, 1973. 

, her 

Alter the Appellant fi 1 ed/Complaint with the United States 

District Court for the Northern District of Now York, the 
Honorable Edmund Port presiding', said Judge 

recused himself fran the case in view of his connection with 
the Appellee University (he served on the Board of Visitors 
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of the Law College at said University). The case was then 
assigned to the Honorable James Foley, Chief Judge of the 
United States Dis 'ict Court for the Northern District of 
New York. 

The Appellees, by and through their attorneys, made a 
Motion to Dismiss; and on June 10, 1974 the Court, after 
considering the Affidavits filed with it and hearing oral 
arguments but without taking evidence, dismissed the cause 
of action for lack of jurisdiction and for failure to state 
a claim upon which relief could be granted. 

Believing that the District Court committed grievous 
error in dismissing the matter as it did, the Appellant filed 
a Notice of Appeal to this Court from the Memorandum, Decision 
and Order issued on June 10, 1974. 
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ARGUMENT 


I. THE DISTRICT COURT COMMITTED REVER¬ 
SIBLE ERROR IN REFUSING TO CONSIDER 
EVIDENCE ON THE 0UASI-PU3LIC NATURE 
OF SYRACUSE UNIVERSITY AMD IN SUM¬ 
MARILY DISMISSING THE ACTION T 'REIN 
ON JURISDICTIONAL GROUNDS UNDE,. 28 
U.S.C. §1343 (3) and (4) IN CONJUNC¬ 
TION WITH 42 U.S.C, §1933 AND THE 
FOURTEENTH AMENDMENT TO THE UNITED 
STATES CONS I TUT I ON AND ON Th'E GROUND 
THAT THE APPELLANT FAILED TO ASSERT 
A CLAIM THEREUNDER UPON WHICH RELIEF 
COULD BE GRANTED 


A. THE APPELLEE UNIVERSITY: STATE ACTION, 
THE FOURTEENTH AMENDMENT AND FEDERAL 
COURT JURISDICTION 


The Civil Rights Act of 1871 (42 U.S.C. 1933) states: 

"Every person who, under color of any statute, 
orginancc, regulation, custom, or usage, or 
any state or territory [or port thereof], sub¬ 
jects, or causes to be subjected, any citizen 
of the United States or other person within 
the jurisdiction thereof to the deprivation 
of any rights, privileges, ur immunities 
secured by the Constitution and laws, shall 
be liable to the party injured in an action 
at lav/, suit in equity, or other proper pro¬ 
ceedings for redress." 

"The Fourteenth Amendment gave Congress the power to 
legislate against 'State action of every kind' having the 
effect of impai r i ng federal 1y guaranteed rights, Civil Rights 
Cases, 109 U.S. 3, 11, 3 S.Ct. 18, 27 LoEd. 835 (1333), and 
Congress had exercised that power in §1983." K1etschka v. 
Driver . 411 F.2d 436, 447 (2nd Cir. 1969). 


- 14 - 







4 


The Court in Kletschka . supra at pages 448-449, stated 
further: 


"It was the evident purpose of §1983 to 
provide a remedy when federal rights 
have been violated through the use or' 
misuse of a power derived from a state. 
Monroe v. Pape, 365 U.S. 1 67 , 104, 81 
S.Ct. 473, 5 L„Ed.2d 492 (1961)." 


Moreover, ". . .informal, behind the scenes exertion of state 
authority is as much within the scope of §1983 as the more 


usual example of formal and open action leading to the denial 
of federal rights," J[jj. at page 447. "Several cases have 
held that action taken by private individuals were 'state 
action' violative of the Fourteenth Amendment because of the 
interaction of the private actors with state officials or 
policies, c.g., Burton v. Wilmington Parking Authority, 365 
U.o. 715, 8 l S.Ct. 856 , 6 L.Ed.2d 45 (1961); Lombard v. 
Louisiana, 373 U.S. 267 , 83 S.Ct. 1122, 10 L.Ed.2d 338 ( 1963 ); 
Smith v. Hampton Training School for Nurses, 360 F„ 2 d 577, 

580 (4th Cir. 1966)." Driver , supra at page 448. 

"The ultimate substantive question is whether there has 
been 'State action of a particular character' (Civil Rights 
Cases, supra (109 U.S. at page 11) - whether the character of 
the State's involvement in an arbitrary discrimination is such 
that it should be held r esponsible for the discrimination." 
Peterson v. Greenville . 3/3 U.S. 244, 249, 83 S.Ct. 1119, 

10 L.Ed. 2 d 323, 327 (1963) (Emphasis included). 
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In Burton v. V/ilmington Parking Authority . 365 U.S. 715, 

81 S.Ct. 856 , 6 L.Ed.2d 45 (1961) the Supreme Court reversed 

the judgment of the Delaware Supreme Court which held that the 

lessee ( a private corporation) who operated a restaurant in 

an automobile parking building, owned and operated by an agency 

created by the State of Delaware to provide parking facilities, 

v/as acting in a purely private capacity and that the lessee's 

operation was primarily a restaurant and thus subject to the 

provision of a Delaware statute which does not compel the 

operator of a restaurant to give service to all persons seeking 

such. The Court said in this regard at page 725 : 

"The State has so far insinuated itself 
into a position of interdependence with 
Eagle that it must be recognized as a 
joint participant in the challenged 
activity, which, on that account, 
cannot be considcred' to have been 'purely 
private' as to fall without the scope of 
the Fourteenth Amendment." 

Because of the very "largeness of government, a multitude 
of relationships might fall within the Amendment's embrace;" 
and accordingly, it must be remembered that the susceptibility 
of a particular relationship and the alleged state action 
emanating therefrom can be determined "only in the framework 
of the peculiar facts or circumstances present." Burton v. 
Wilmington Parking Autho rity, supra at pages 725-726. Sec 
also: Moose bodge Ho. 107 v. Irvis . 407 U.S. I 63 , 172, 92 
S.Ct. 1965, 32 L.Ed.2d 627, 637 (1972); 0 'Mei 11 v. Grayson 
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County War Memorial Hospital . 472 F.2d 1140, 1143 (6th Cir. 
1973); Hn1o v. Crossroads Associates . 469 F.2d 616, 620 
(2nd Cir. 1972). 

Thus it has been held that "the private ownership or 
operation of a facility with a public interest does not 
automatically insulate it from the commands of the Fourteenth 
Amendment." Belk v. Chancellor of Washinqton Univers itat* 

336 F.Supp. 45, 48 (EoD, Mo. 1970). See: Public Utilities 
Commission v. Pollak . 343 U.S. 451, 72 S.Ct. 813, 96 L.Ed. 

1068 (1952); Simkins v. Moses H, Cone Memorial Hospital . 323 
F•2d 959 (4th Cir. 1953); Marsh v. A1nbama , 326 U.S. 501, 

66 S.Ct. 276, 90 L.Ed. 265 (1946). 

In the area of education, the distinction betv/een private 
and public strikes a very delicate balance. See: Braden v. 
U niversity of Pittsburgh . 477 F.2d 1, 6 (3rd. Cir. 1973). 

In that regard, Judge J. Skelly Wright, sitting as a 

District Court Judge in Louisi ana, recognized early on that 

the "administrators of a private college are performing a 

public function." He stated in that regard: 

"Tulone argues that, even if there is no 
valid state law requiring segregation, it 
remains free to discriminate in admissions 
as it chooses. That proposition, of course, 
supposes that the acts of the University 
cannot be imputed to the state, but are 
entirely private deeds, cxermt fran the 
Equal Protection Clause. 


At the outset, one may question whether 
any senooi or col i eg o' can ever bc r 'so 
^"Vivatc 1 To escape' the r ' mu g\ the 
1 cur toon Lh Anic-.ndV»_-i 1 L i 1 n a country 
dedicated to the creed CTiTTT. 1 1 on i s 


r . 1 1 v 'sure r nunti. ir 1 011 PTi 1 rdo, irv-.i 
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rppi-ibl i c con mo i nl~m* n i tsol f in strength, 

Lfootnote omitted] i n -;ti ; ; ui: i on s or 1 earn- 
i nq ore not things 01 p urefy prTvo~o con 
corn. me Sup r or d Court: or the United 
States has noted that [i]n these days, 
it is doubtful that any child may reasonably 
be expected to succeed in life if he is 
denied the opportunity of an education. 

Brown v. Board of Education of Topeka, 
supra, 347 U.S. 493, 74 S.Ct. 691, 98 
L.Ed. 873." 

* * * 

Clearly, the administrat or-' of a private 
coil eng are nor rc-mi nq a r/.'blic funct ion . 

U I -V 1 be work oi the state, often i n 

the place ot‘ the rate . fiootnote emitted] 

Docs it not follow that they stand in the 
state's shces? And, if so, are they not 
then agents of the state, subject to the 
constitutional restraints on governmental 
action, to the same extent as private per¬ 
sons who govern a company town, Marsh v. 

State of Alabama, 326 U.S. 501, 66 S.Ct. 276, 

90 L.Ed. 265, or control a political party, 

Terry v. Adams, 345 U.S. 461, 73 S.Ct. 809, 

97 L.Ed. 1152, or run a city street car and 
bus service, Public Utilities Corrm. v. 

Poliak, 343 U.S. 451, 72 S.Ct. 813, 96 L.Ed. 

1068; Boman v. Birmingham Transit Company. 

5 Cir., 280 F.2d. 

Reason ~>nd authority stro ngly suggest that 
t he Co:r t union never sane t Tons reel nidi s- 
cr in; n Hg on i n c j r "sc boo I ~ and col I «*gr g . no 
matter Tiow 'private 1 t’noy nig y c I a i fn be. " 

(Lmpnasis added). ' 

See: Cui1 lor y y. Adminis t rators of Tulsne University of Louisi — 
203 F.Supp. o55, 858-859 (E.D. La. 1962) See also: Be 1 k 
v » Chancellor of Washington University , supra at page 48, 
where, Judge Harper stated: 
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The pleadings do allege that Washington 
University operates as a result of a' 
charter granted by the State of Missouri 
and that the defendant Chancellor Eliot 
is the chief executive of that private 
university. It is the opinion of this 
court that- Hie acts n ; n orYvere u nivcr- 
-H 1 V rar . 1 f •= I i tut^ 1 rate action^wTien 
.said university is denying to its students 
their right to participate in the educa¬ 
tional process. Education is a public 
Inaction , The state granted a charter 
under which said university could operate 
as an educational institution. Hence, the 
p rivate uni vers- * ty 1 s perfo rmance of pubTTc 
junct ion could i ?nder it s ac tions :uoioct 
_.d. eons Li I;:n: ; onn ] ro - l raTTi ls . (Emphasis"added). 


In holding that the actions of a private 
university can constitute 'state action 1 , 
this court began from the principle that 
the private ownership or operation of a 
facility with a public interest does not 
automatically insulate it from the commands 
of the.Fourteenth Amendment. The i thority 
for this view has been v/cll established in 
Put ic Utilities Commission v. Poliak, 343 

72 s * Ct * 813 96 L*Ed. 1063 (1952); 
Simkins v. Moses H. Cone Memorial Hospital. 

32-> F.2d 999 (4th Cir. 1953); Marsh v. Ala- 

/‘?o?^ 326 U,S * ^ 01 » 66 S * Ct * 2 76, 90 L.Ed. 265 
1 I 946). 


The case of Public Utilities Commission v. 
Poliak, supra, illustrates that neither the 
operation of a privately-owned public utility 
corporation or a privately-owned public transit 
cgi poration is precluded from the operation 
ol the constitution. In Simkins v. Moses H. 
Cone Memorial Hospital, supra, the court hold 
that a private hospital was subject t:o the 
dictates of tie constitution and stated, 323 
F.2d 1, c. 963: 


'And it is, of course, clear that when a 
■> t a te. f unc t i on or responsibility is being 
exercised, it matters not for Fourteenth 
Amendment purposes that the *** [institu¬ 
tion actually chosen] could otherwise be 
private: the equal protection guarantee 
applies. 1 
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In Marsh v. Alabama, supra, the court noted 
that a.company-owned town could not deprive 
an individual of the rights that he is sc-" 
cured by the constitution. Judge Black in 
his opinion stated, l.c.506, 66 S.Ct. 278 : 

'Thus, the owners of privately held 
bridges, ferries, turnpikes and rail¬ 
roads raay not operate them as freely as 
a farmer does his farm. 5 incc these 
facilities are built and operated pri¬ 
marily to benefit the public and since 
their operation is essentially a public 
function, it is subject to state regu¬ 
lation. y 

Than, recognizing that "the pleadings of the plaintiffs 
with regard to the role of a private university in the educa¬ 
tional process should bo viewed in light of the [proceeding 
discussion]," .Ibid., and citing with approval from Gu i I lory . 
su^ra, Judge Harper acknowledged that "today, more than ever 
before, the area of education is a matter of the greatest 
public concern and interest," Ibid .. and stated: 

"The court in Guillory v. Administrators 
of Tulane University, 203 f.Supp. 855 (E.D. 

La. 1962), recognized the role of the pri¬ 
vate university in the public function of 
education, and rejected the contention that 
the acts of a private university cannot be 
imputed to the state. With regard to pri¬ 
vate institutions of higher learning, the 
court stated, 1 .c. 858 : 

At the outset, one may question whether 
any.school or college can ever be so 
'private 1 os to escape the reach of the 
Fourteenth Amendment. In a country 
dedicated to the creed that education 
is the only 'sure foundation * * * of 
freedom,' 'without wnich no republic 
con maintain itself in strength,' 
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institutions of learning are not things 
of purely private concern. The Supreme 
Court of the United States has noted 
that [ijn these days, it is doubtful that 
any child may reasonably be expected to 
succeed in life if he is denied the • 
opportunity of an education.' Brown v. 

Board of education of Topeka, supra, 

So 7h S * Ct * [ 686 I 691 , 96 L. Ed. • 

0/3. (Emphasis added). 

Although the Guillory case was concerned with 
racial discrimination, the court likened the 
acts of private_adminis trators in the univer¬ 
sity to the actions of private persons v/ho 
governed a company town in Marsh v. State of 
Alabama, supra, or who ran a streetcar and bus 
services as in Public utilities Commission v. 

Pol gcQ! supra * Tho court then stated, 203 f.Supp., 
31 O 5 y • 


'Clearly, the administrators of a private 
college are performing a public function. 

They do the work of the state, often in the 
place of the state. Does it not follow 
that they stand in the state's shoes?' 

(Emphasis added). 

The essential public function that private 
schools lull ill in education was again recognized 
in Brown v. Mitchell, supra. Although the court 
did not Mnd the requisite 'state action' in a 
student discip!inary case, the court stated at 
409 F. 2 d 596 : 

'We may concede, without deciding,that 
judged by the totality of its public func¬ 
tions this university may be listened to 
Marsh and Logan Plaza for the purpose of 
excroising.First and fourteenth Amendment 
rights in its public ways.' 

'State action' cannot be determined by an exact 
formula. In fact, in Burton v. WiIm'nqton 
Parking Authority, 365 U.S. 715, 81 S.Ct. 856 , 
b L,Ed.2d 45, the court points out that the 
best approach to measuring state involvement 
in a case is through the inductive process of 
siTting facts and weighing circumstances. How- 

» . when i n area of state function and respon¬ 
sibility, the courts have recognized that the con¬ 
stitutional rights of its citizens must be protected. 
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Thi ^ court holds t hat the conduct of the chief 

j y.-. o. ■ riv.icf uni v er o i r-v . in Unfit of 
the eeolic function o\ a or i vn m uni'vor^ iiv in 
c luen ti on.cou i ci amount t su r i iciont state 

cn 1 i n c- re -m- ~~ ~ i,, r i ; i ^ r i r - l ~~T : r~‘his 
court v ii. n. / ron-..-i-i fi<: or me 01 -2 inti » i • nt 
the trip) to n' rovo -uce* d loo •'*: ions ps \.”’.u I cf 
cc. uer the rocossnry , e r is ! 1 c 1 , ;, . -cording 1 y. 

I ho , ticn, r , r P.C '• ~ v -rri 2 t fTTs • 

oct ion 1 or 1 pc. ; . o; i 1 r ; dic tion .nd l or TaTTiure 
id?. T i; :, tc a claim upon vn ch ralior con hn nrnnM 
nre ooih overruled', 11 Cfcmpnos i s added) ~ L 

Id , at page 49^ 

In Braden v. Univer sity of Pittsburg h. supra , a case al¬ 
most identical to the matter herein, an Assistant Professor 
brought an action, on her own behalf and on behalf of other 
women employed by the university in professional positions, 
against the university and its chancellor, alleging discrimi¬ 
nation against women. The District Court dismissed the action 
on the ground of insufficient state involvement. See: Braden 
v. Uni versity of Pitt sburnh . 343 F.Supp. 836 (W.O.Penn. 1972 ). 
In reversing, the Third Circuit Court of Appeals, by Judge 
Biggs, vacated the District Court judgment and remanded, 
stating in this regard that: 

"The district judge filed a memorandum of 
law and held in substance that the. . . 

Commonwealth did not have sut t ieient connec¬ 
tion v/i th the University to bo able to main¬ 
tain the action under §1963 [footnote omitted]. 

The last issue tendered is, we believe, govern¬ 
ed by Burton v. V/i 1 mir.gton Parking Authority, 

365 U.S. 715, 729, 81 S.Ct. 856 , 6 L.Ed.2d 45 


°ec: Concurring opinion of Judge Gibbons in Braden, supra 
where he states: 

"At least, whether the University of Pitts¬ 
burgh is engaged in a state action, is a 
substantial factual euestion." 

Id . at page 8. 
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(1961), and 11 must bo decided v/hether the 
Commonwealth, in the language of Mr. Jus¬ 
tice Clark.'has so far insinuated itself 
into a.position of interdependence' with 
the University that it must be recognized 
as a joint participant in the challenged 
activity, i.e., discriminating against 
women. Stated conversely, con the ac¬ 
tivities of tnc University be considered 
to be so purely private as to fall outside 
the scope of the Fourteenth Amendment. 

It would perhaps be possible for us to de¬ 
cide this.last issue on the present record 
but v/c think v/c should not do so. Very 
important constitutional Questions are pre¬ 
sented and the Supreme Court has repeatedly 
informed us that such difficult issues should 
not be decided except upon a full record and 
ffj : e 1 r 1 adequate hearing. Polk Co. v. Glover, 
305 U.S. 5, 59 S.Ct. 15, 83 L.Ed. 6 ( 1938 ); • 
Bordens Farm Products v. Baldwin, 293 U.S. 
l./f,_55 S.Ct. 137, 79 L.Ed. 281 , concurri/ig 

?SA n n24/? 93 „V:S. 213, 55 S.Ct. 193, 79 k.Ed. 
290 (1934); Villa v. Van Schaick, 299 uJL 
152, 57 S.Ct. 128, 31 L.Ed. 91 (1936). .’see 
also Honeyman v. Hanan, 300 U.S. 14. 97 

S.Ct. 350, 31 L.Ed., 476 (1937); Patte/son v. 


■•Ct. 575, 79 


Alabama, 294 U.S. 600, 607 ' 55 
L.Cd. 1082 (1935); Rescue Army v. Municipal 
^ort, 331 U -S. 549, 67 S.Ct. 1409, 91 L.Ed. 
1666 (1947); OeBacker v. Brainord, 396 U.S. 
23, 90 S.Ct. 163, 24 L.Ed.2d 148 (1969), and 
Cowgill v. California, 396 U.S. 371, 90 S.Ct 
613, 24 L.Ed. 2 d 590 (1970). ’ 


rVe cannot decide this case in a semi—vacuum 


V/e do not have enough facts before us to 
determine the extent of the involvement 
ol the Commonwealth in the conduct of the 
University, so that such conduct can be 
given its true significanco. The issue, 
as Mr. Justice Clark said and as we have 
stated, is whether the CommonwealLh has 
'insinuated itself into the affairs of 
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f.h? University in such a way that the 
University's conduct cannot be considered 
to be so 'purely private' as to fall 

S C f c ? pG of thG F ourteenth Amend¬ 
ment. The balance here is a delicate one. 


* * * 


This is an important case and we arc cn- 

r.'n t0 - a c 9 r cfully prepared record after 
lull hearinq in the trial court and to the 
views of a trial court upon such a record. 
Tne judgment will be vacated and the case re¬ 
manded with the directions to proceed in 
accordance with this opinion." 


— at pages 4-6, 8. See also: Johnson v. University of Pitts - 
burrLh, -359 F.Supp. 1002, 1005-1006 (W.D. Penn., 1973), where 
the Court stated: 


After this case has been filed and after 
we had commenced taking the testimony of 
plaintiff in connection with her applica¬ 
tion for preliminary injunction the Court 
of Appeals for the Third Circuit entered 
its decision in Braden v. University of 
Pittsburgh, 5 FEP Cases 90S (No. 72-1220 
slip opinion filed April 11, 1973) in which 
a other sex discrimination case brought by 
a mmole assistant professor in the dental 
scncol which had been dismissed by another 
judge of this court v/as reversed and sent 
Deck for a full development of all the 
facts. The court directed that the facts 
be developed to determine whether the 
University of Pittsburgh was a State In¬ 
stitution or not and whether it v/as sub- 
loot to the Civil Rights Act, 42 U.S.C. 1983. 
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sLmra, the Court mode certain observations about the line of 


"private" university cases, involving student discipline, where 
"state" action was not held to exist because of "the desire of 
the court not to review the internal disciplinary affairs of a 
private university when the rules and procedures within the 
university are established." Speaking to the same Judge 
Harper said: 

"The basic contention of the defendant 
Chancellor in his motion to dismiss 
for lack of jurisdiction is that there 
is no | state action' alleged by the 
plaintiffs upon which this court con 
grant jurisdiction. It is axiomatic 
that the due process provision of the 
Fourteenth Amendment to the United 
States Constitution upon which this 
cause of action is based encompasses 
only 'state action,' and that the acts 
of private individuals v/i 1 1 not be con¬ 
sidered unless they are acting under 
color of state lav/. Shelley v. Kraerner, 

334 U.S. 1, 68 S.Ct. 836, 92 L.Ed. 1161 
(1948); Evans v. Newton, 382 U.S. 296, 

86 S.Ct. 486, 15 L.Ed.2d 373 (1966). 

•Jr * * 

In support of this contention that no 
sufficient 'state action''for jurisdiction 
exists, the defendant Chancellor cites 
several cases involving 'state action' in 
the private university. None of the factual 
situations in the cases cited by the defen¬ 
dant reflect the facts of the plaintiffs' 
pleadings. In the cases of Brown v. Mitchell. 

409 f.2d 593 (10th Cir. 1969): Torres v. 

Puerto Rico Junior College, 293 F.Supp. 458 
(D.P.R. 1969 ); and Powc v. Miles, 407 F.2d 
73 (2nd Cir. 1969); the respective courts found no 
sufficient 'state action' wnen the is:ue 
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concerned the power of a private univer¬ 
sity to.suspend students for disciplinary 
infractions. Thus, the above cases are 
only authority for the principle that the 
power exercised by a private university 
in discipling student members is not 
'state action' under 42 U.S. C.A. § 1983 . 

* * * 

Thus', the decision in Drown v. Mitchell 
supra, as in all the student disciplinary 
cases, is predicated upon the desire of 
the court not to review the internal 
disciplinary of!airs of a private university 
when the rules and procedures within the 
university are established. Such is not 
the issue before this court here." 

Id . at pages 46-47. 

Mot insignificantly, in Coleman v. Wagner . 429 F.2d. 1120 
(2nd Cir. 1970), the Second Circuit, in reversing and remanding 
the case back to the District for further hearings, recognized 
that, even in the area of internal student discipline, a 
"rneani ngl ul state intrusion into the disciplinary policies of 
private colleges and universities," _Id. at page 1125, can 
transform that which is ostensibly "private" conduct into 
"state action." In that regard, Judge Kaufman wrote for the 
Court: 


"We arc, however, cognizant of the possibility 
that the statute may have been intended, or may 
be appl i id to mean more t. 1 it pur rts to ay. 
More specifically, section 6450 may' be intended 
or applied as a co'nmand to the colleges of the 
state to adopt a new, more severe attitude 
toward ennpus disruption and to impose harsh 
sanctions on unruly students. The Governor's 


* 


- 26 - 





Memorandum approving section 6450 referred 
to an 'intolerable situation on the CornelI 
University Campus; and spoke of 'the urgent 
need for adequate plans for student-univer¬ 
sity relations.' 2 McKinney's 1969 Session 
Lav/, p. 2546 (emphasis added). Several 
other bills pending in the New York legis¬ 
lature while section 6450 was under con¬ 
sideration suggest that the statute v/as 
enacted in an atmosphere of hostility to¬ 
ward unruly student demonstrators and of 
resolve to make disruption costly for the 
participants. [footnote omitted] If these 
considerations have merit and section 6450 
v/as intended to coerce colleges to adept 
disciplinary codes embodying a 'hard-line' 
attitude toward student; protesters, it would 
appear that New York has indeed 'undertaken 
to set policy for the control of demon¬ 
strations in all private universities' and 
should be held responsible for the imple¬ 
mentation of this policy. Pov/e v. Miles, 407 
F.2d 73, 81 (1968). Since we cannot resolve 
this question on the record before us, v/e 
conclude that the district court acted too 
hastily in dismissing the complaint and, 
consequently remand for a further hearing 
at which the plaintiffs may introduce evi¬ 
dence to establish that section 6450 represents 
a.meaningful state intrusion into the dis¬ 
ciplinary policies of private colleges and 
uni versities." 

Judge friendly concurred in the remand in Coleman , supra 
but indicated he would remand for a "consideration on the 
merits rather than for the elaborate preliminary inquiry" 
which the majority on the panel had directed. Limiting the 
application of Pov/e v. Miles . 407 F.2d /3 (2nd Cir. 1968) 
which he authored, to • 1eman , Judge Friendly seemed to hold 
that, in view of the existence of a state statute directing 
governing boards of "all colleges" to adopt rules and re- 
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gulations for maintaining public order, a-; a matter of lav/ and 
"irrespective of what the inquiry directed by the majority 
may reveal," Col eman , supra at page 1126, the action com¬ 
plained of fell within the ambit of the Fourteenth Amendment. 
He stated at pages 1126-1127 that: 

"I fully agree that the district court 
erred in dismissing the complaint for 
want of jurisdiction. However, although 
I recognize that the question of state 
action here is a close one and that 
resolution in plaintiffs' favor v/ould not 
be compelled by the dictum in Pcwe v. 

Miles, 407 F.2d 73, 8l (2 Cir. 1968), 
even if that were binding, f v/ould uphold 
their claim in that respect and would 
remand for consideration on the merits 
rather than for the elaborate preliminary 
inquiry which my brothers direct. 

Until 1969 New York v/as content to leave 
the control of conduct cn the campuses of 
private colleges to private colleges, save 
as all this might be governed by Nov/ York's 
general law of crime, tort and contract. 

We field in Powe v. Miles, supra, 407 F.2d 
at 79-32, that so long as New York thus 

s toed aside, i. lv* enfnrcomon t_np_ d j sci n 1 i n <^ 

!? '/. a nr 1 ^atc c q||.m,o v»_ r,< •• r. state notion”" 

__ : ' ' N _■ ' • * ' 1 *■ lip " 1 :1 ■ j 1 '■ < ~ 

.regulation oi •" 1 ucat r i om 1 s i-andT ~cTT~and 
tne grant of state aid. Not satisfied 
with that situation, the 1969 Legislature 
moved in, as it had every right co do. It 
directed the governing boards of all colleges 
to 'adopt rules and regulations for trie 
maintenance of public order on college 
campuses and other college property used 
for educational purposes and provide a 
program for the enforcement thereof. 1 
The colleges were further ordered to set 
forth in those regulations the penalties for 
violation, which 'shall include provisions 
for' 'suspension, expulsion or other appro¬ 
priate disciplinary action.' Henceforth, it 
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can thus be forcefully argued, a private col¬ 
lege in promulgating rules and regulations for the 
maintenance of order on the campus is exercising 
a power emanating from the legislature even though it 
could have acted on its own, as many in fact have done 
Lfootnote omitted], ihis, as it seems to me, is the 
teaching of Judge Tuttle's we11-known opinion in Boman v 
Birmingham Transit Co., 280 F,2d 531 (5 Cir. I960), 
although the plaintiffs' case there was 
strengthened by the quick succession of repeal 
of a city ordinance and the promulgation of a 
Transit Company regulation, both requiring 
seating on the basis of race, and by the 
company's need of a franchise to use the 
city streets, (Emphasis added). 

Two sets of considerations weigh with me in 
favor of a decision that the state action 
line has here been crossed, irrespective of 
what the inquiry directed by the majority may 
reveal. 

Plainly one objective of the New York Legis¬ 
lation v/as to deter student disturbances by 
the clear announcement of rules of conduct and 
of.the penalties for disobedience. That is 
fair enough; indeed it is a principle justi- 
lication for our system of criminal sanctions. 

But if the state wishes the benefits of such 
deterrence in private colleges, must it not 
accept responsibility for oreventing over- 
deterrence by excessive sanctions and lack of 
fair procedure for enforcement?. Furthermore, 
and perhaps still more important, do not rules 
of private colleges framed in response to a 
state mandate have a significantly different 
symbolic appearance than rules formulated in 
the absence of such a statute? It is pertinent 
that the Rules and Regulations of Wagner College 
here at issue begin with a statement that a 
comrni ttee had met to prepare them 'in accordance 
with the newly enacted New York Public Law 1?9 - a, 
which required such a document,' then set out 
1*6450 of the Education Law in full text, and 
include a copy of the required report to the 
Department of Education. The circulation of such 
a document fits rather precisely the sentence From 
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Griffin v. Maryland, 378 U.S. 1 30 , 1 35, 

84 S.Ct. 1770, 12 L.Ed.2d 754 (1964), that 
my brother Kaufman quotes. Furthermore, 
objections to the very existence of a 
detailed code would be met by the answer 
that one was state-compelled. When a state 
has gone so far in directing private action 
that citizens may reasonably believe this to 
have been taken at the state's instance, state 
action may legitimately be found even though ' 
the state left the private actors almost 
complete freedom of choice. 

That, as it seems to me, must be the rationale 
of Burton v. Wilmington Parking Authority, 365 , 

6 L.Ed.2d 45 (1961). Although the Authority 
had not directed the Eagle Coffee Shoppe to 
discriminate against Blacks, it had placed the 
Shoppe in a position in which citizens could 
reasonably view the restaurant's acts as 
authorized by an agency of the state. Here, 
as in that case, 'the State has so for insin¬ 
uated itself into a position of interdependence 
***that it must be recognized as a joint par¬ 
ticipant in the challenged activity, which, on 
that account, cannot be considered to have been 
so 'purely private' as to fall without the 
scope of the Fourteenth Amendment,' 365 U.S. 
at 725, 81 S.Ct. at 862. It is a m uc h 1 0 - i ridecd , 

I have argued --_t hajt_r a c i a i disc ruin net: i o ff f c so' 

pocujTnrTy <> rv' • TyP -miJ ' as so r.h th e urine 

target ~ol the ou r teen th Amendment that _ I p--.s<-»r 

I" un of invd Tv; ' " .m i i~ ,y jy ns tit u't e 1 st _ ■ . 'lion 1 
>./"{ tJi re spec r to ft . :.' n •. ;c • 11 a t: r v- Ti red Th other 
- 1 — 1 : 1 f nr- n nr! ' "hr a 1 <> r :rvo 

to tfi ~Ti:'j n gu~i s'n~ i he SiT mTi igha m iVP __ . ft ca se 1 1 a 

d i s l i i .Till on 1 . . r. i.us if D .*" But 1 1 io ordina r y citi¬ 
zen must Hnd it puzzling enough that there is 
a constitutional limit on the regulation of student 
conduct at Buffalo and Stony Brook but none at 
Columbia and Cornell that courts should not be 
adverse to recognizing state action v. i th respect 
to the latter when New York has departed, even in 
a rather minor way, from the hands-off policy it 
followed until 1969." (Emphasis added). 
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Noteworthy, is the acknowledgement by Judge Gibbons in 
£HOcicn v. Uni versity of at pagc 8 (con _ 

curring opinion), a sex discrimination case, that, "in view 
of Pa. Stat. Ann. Tit. 24, §§2510-201 to 211 (Supp. 1972), 
there is state action as a matter of law." 

Like race discrimination, which "is so peculiarly 
offensive and. . .so much the prime target of the Fourteenth 
Amendment," Coleman, Id. at page 1126, sex discrimination 
should be accorded the same recognition such that "a lesser 
degree of involvement may constitute 'state action' with 
respect to it then would be required in order contexts," ibid . 
See: Boman v. Bjjrmin glna.m Transit Company , 280 F.2d 531 
(5th Cir. I960). 

Appellant submits that, because of the explicit statutory 
scheme set forth in the New York State Education Law and the 
decisions of a New York State Court (discussed, infra) and in 
view of tho particularly offensive nature of sex discrimination 
(like race discrimination), "the State has so far insinuated 
itself into a position of interdependence with the [Appellee 
University] that it must bo recognized as a joint participant 
in the challenged activity," such that as a matter of law, tho 
challenged conduct of the Appellee University and the officials 
thereof, "cannot bo considered to have boon so 'purely private' 
as to fall without tho scope of tho Fourteenth Amendment." 
nytton V. Wining ton Pa rking Authority, supra at page 725. 
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"The structure of higher education in New York is unique 
among the L j0 states. A single administrative unit, the Univer¬ 
sity of the State of New York, directed by a Beard of Regents, 
has responsibility for all public and privato hiqher education." 
(Emphasis added). Heinz Eulau and Harold Ouinley, State Of- 
1_i_ci_a_Ls and Hi gher Ed ucation a General Roopr t Prepared for the 


C arnegie. Commi ssion on Hi gher Education . 1970. 

In that regard, the New York State Education Law (16 

McKinney's Consolidated Laws §201) states: 

"The corporation created in the year seven¬ 
teen hundred and eighty-four under the name 
of The Regents of the University of the State* 
ot New York, is hereby continued under the 
University of the State of New York. Its 
object shall be to encourage and promote 
education, to visit and inspect its several 
institutions and departments, to distribute 
to or expand or administer for them such 
property and funds a.s the state may appro¬ 
priate therefor or as the university may own 
or hold in trust or otherwise, and to per¬ 
form such other duties as may be intrusted 
to it. The said corporation -dial 1 have 
power to take, hold and administer real and 
personal property and the income thereof in 
trust Tor any educational, scientific, his¬ 
torical or other purpose within the juris¬ 
diction of the regents of the University of 
the State of New York." 


Continuing the law states: 

"T hu inr 1 ;• E picri' ; o f the university (Utiiver— 

si ty of ' t nc State of dew* TerxjT" ill include 

all secondary and hich-r n< ■ 3 t‘: .■•“‘"'"'n-'i'ni- 

tiens wh i ch ire n o',' "or m ~~ ', ' ~ "i ~~ riTcor- 

pr.i ten i ri inn, - tile , and" 'ich other" 7 i brar Tes, 

museum^, institutions as may be admitted to 

or incorporated by tho university." (Emphasis added). 

See: 16 McKinney's Consolidated Laws §214. 
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The law goes on to state in Section 218 (16 McKinney's 
Consolidated Laws §218) that: 

"No corporation shall, under authority of 
any general act, extend its business to 
include establishing or carrying on any 
educational institution or work without 
the consent of the board of regents." 

(The board of regents is the governing 
body of the University of the State of 
New York). 

Finally in Section 219 of the Education Lav/ (16 McKinney's 

Consolidated Lav/s §219) it states that: 

" Ihe regents may, at any time, for suf - 
_f i c i e n t cause, by an instrument under 
their seal and recorded in their office, 
change the name or alter, suspend or 
r evoke the char ter o r incorporation of 
any institution vTfTTcTi they mi ght i neer- 
porate under section §216, if subject to 
their visitation or chartered or incor¬ 
porated by the regents or under a general 
lav/." (Emphasis added). 

In view of the foregoing one commentator has stated: 

"Every private college in Mew York is 
chartered (accredited) by the Regents, 
whose approval must bo obtained before 
any new degree can be awarded or major 
changes made in the curricula." 

O'Neil, Private Un iversi ties and Public I aw, 19 Buffalo 
Law Review 155, 1 85 (1970). 

The history of higher education in New York reflects that 
there was no state system of public higher education until 
19**8 with the founding oT SUMY. U p to that time there had 
been a string of small state-supported normal schools in the 







rural areas of the state. It was not, however, until 1958 
that SUMY began to attain its present form. Before that 
time, the state depended almost entirely on private colleges 
and universities to educate their young people after secon¬ 
dary school. It is within that framework that the relation¬ 
ship between Syracuse University and the State of Now York 
must be viewed. 

from the early days of the existence of this Country, 
states were expected to help support their private colleges 
and universities. This expectation dates back even prior to 
the Revolution, when the colonics helped to subsidize such 
universities as Harvard, Yale and Dartmouth. The system 
of state grants to private universities and colleges has 
its genesis in the Middle Ages in England, when the rulers 
endowed colleges, and then continued to help support them. 

The system still prevails in England in a modified form. 
Hov/ever, the system died out in most of the original states in 
the United States, except for New York which maintained, 
virtually intact, the one that existed prior to the Revolution. 
During the years in which other states were founding land 
grant colleges and state university systems, the State of New 
York was chnancing and supporting the system of private col¬ 
leges and universities which already existed therein. When 
SUNY was founded, it was added to a system already in 
oxistcncc. 
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Bearing in mind the history of a public system being 
added to the already existing private system, it is appropriate 
to examine some of the points District Judge foley raised in 
his opinion in Jo Davis Mortonscn vs Syracuse UniV'm ' ty, a 
related case presently on appeal, and referred to by the 
Court below in its opinion herein. In his opinion Judge Foley, 
citing from Jackson v. The Stat i on Hilt on Foundation (slip 
op. 2741, 2750 [Decided Dec. 4, 1973; Revised April 5, 1974] 
quoted five criteria for ascertaining state involvement in 
private institutions; "(1) the degree to which the ’private' 
organization is dependent on governmental aid; (2) the extent 
and intrusiveness of the governmental regulatory scheme; (3) 
whether that scheme connotes governmental approval of the 
activity or whether the assistance . merely provided to all 
without such connotation; (4) the extent to which the organiza¬ 
tion serves a public function or acts as a surrogate for the 
State; (3) whether the organization has legitimate claims to 
recognition as a 1 private 1 organization in associational or 
other constitutional terms." 

In Ryan v. Hofstra. 324 N.Y.S. 2d 964 ( ) the Court, in 

a long and complex opinion, listed seven criteria for establish¬ 
ing the degree of government involvement in private institutions 
(1) Dormitory Authority; (2) Governmental Grants; (3) State 
Scholar Incentive Awards to New York State residents; (4) 

Federal Construction Money; (5) Land (where obtained); (6) 

Tax Exemption; (7) Federal and State Funded Programs. 
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It should bo pointed out before fitting the criteria to 
the facts herein, that the Appellant was never given an oppor¬ 
tunity to present evidence in this respect or otherwise exer¬ 
cise discovery rights under the Federal Rules of Civil Procedure 
in order to develop the criteria which Judge Foley and the Ryan 
Court set forth. 

1. In the case of Syracuse University, many dormitories 
have been built under the auspices of the New York State 
Dormitory Authority, (either fully or partially funded), to 
wit: Qrewster-Boland-Rrcckway; Booth Garage; Syracuse Univer¬ 
sity Research Corporation; Slocum Heights; Utica College and 
Sky Top. It is believed that about 30 million dollars are 
still outstanding. This list is not believed to be all-inclu¬ 
sive. According to the Dormitory Authorities Act, Fff. April 
24, 1937, Section 1683, Exemptions from Taxation, it is stated: 
"It is hereby found, determined and declared that the creation 
of the Authority and the carrying out of its corporate purposes 
is in all respects for the benefit of the people of the state 
of New York, for the improvement of their education, welfare 
and prosperity, and is a public purpose, and that the dormi¬ 
tories of the Authority are an essential part of the ~tate 
education system, and that the authority will be performing 
an essential governmental function in the exercise of the 
powers conferred upon it by tin's title, and the state of 
New York'covenants with the holders of the bonds [what 
private entity can have tax-free bonds sold in its behalf ?J; 
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That the Authority shall bo required to pay no taxes or asses- 
ments upon any of, the property acquired by i t or upon its 
activities in the operation and maintenance of such dormitories 
or any moneys, revenues, or other income received by the Authority 
and that the bonds of the Authority and the income threfrom 
shall at all times be exempt from taxation, except for transfer 
and estate taxes." This gives a brief statement of the purposes 
of the Authority. 

The Dormitory Authority Act covers the building of dormi¬ 
tories for not only state owned, controlled and contracted 
schools, but for all private universities and colleges as well. 
Under that Authority, schools have the choice of having the 
dormitories built and operated by the Authority and leased to 
the college, or of having the money loaned to the college or 
university in question; then the institution builds its own 
buildings under the direction and supervision of the Authority, 
and subject to its rules and regulations. In the case of the 
Appellee University, the money was loaned to it by the dormitory 
Authority the buildings constructed by the University. 

2. Governmental" Grants: In the Carnegie Commi sslo n Rc- 
port on Federal Suppor t to Col 1 ones end Uni v w »lie s, 1972 
there is a listing of the different types of institutions of 
higher education receiving Federal Government Support. The 
list is headed by the largo research universities giving the 
doctorial degree; there are listed in order oF amount and per- 
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centage of support ^'vcn. Though universities are not given 
by name, and the data is given in averages and approximations, 
it is believed that Syracuse University fits into that first 
category which receives approximately 52 percent of its total 
operating budgets each year from the Federal Government. 

New York State gives direct grants to private univer¬ 
sities, known as "Bundy Money." These are given in direct 
proportion to the number of degrees granted each year ( $400 
for each bachelor's degree and $2400 for each graduate degree). 
There may be other state grants other than Bundy Money, os 
well, which the Appellant was forclosed from ascertaining 
because of the District Court's premature dismissal of this 
action. 

3. Scholar Incentive Awards. According to the Rules, 
Chapter II, Commissioner's Regulation, Subchapter I, Scholar¬ 
ships and Grants, Part 145, Regents Scliolarships and Scholar 
Incentive Awards arc made to New York State residents attending 
institutions of higher education in the State of New York. 

Any Now York State resident is eligible to apply. Though Re¬ 
gents Scholarships are for academic excellence, the Scholar 
Incentive Awards are given for financial need. 

At Syracuse University, cut of total enrollment of 19,355 
for the fall semester of 1973, 13,5*50 students were New York 
State residents and eligible to apply. That number includes all 
students matriculated at Syracuse, graduate and under-graduate, 
full and part time and law students. Such is JO percent of the 
total enrollment. 1 
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On the federal level, monies are funnelcd into the Univer¬ 
sity treasury through among other things, the National Defense 
Educational Administration loan funds and scholarship av/ards. 

In addition, there are other loan funds from both state 
anti federal government, as v/el 1 as direct tuition grants 
for various special groups of students (handicapped, those in 
health core fields, the dis-advantaged, etc.). 

The University also obtains funds from the Federal Govern¬ 
ment and State Government to be used for work/study programs. 

4. Federal Construction Money. It is believed that some 
buildings at Syracuse University have been financed through 
the Housing and Home Finance Agency, now the Department of 
Housing and Urban Development. 

5. hand. The original Syracuse University tract, it is 
up- or stood, was donated to the University. However, there 
hove been some tracts that have come to the University through 
various urban development schemes; and it is understood that 
much land has come from other sources, as well, virtually 

all of it tax free. Again the Appellant was foreclosed from 
developing this information through discovery and presenting it 
to the District Court lor its considered opinion rather than 
the summary disposition as it undertook herein. 

6. Tax Exemption. All land coming under the Dormitory 
Authority is tax tree, as wcl1 as the land used for educational 
purposes. All gifts to the University are tax exempt, i.e. 
money given directly in to general funds, endowiwents, manuscript: 
rare books, art collections, etc. 
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7. Federal and State Funded Programs, 
the federal government ma y be ns high as l j2 
total operating budget. 


The figure fran 
percent of the 


Though all of the above figures are believed to bo as 
correct as possible, it should bo realized that there is 
limited access on the part of the general public to much of 
the material. However the importance of them is to impress 
upon the Court the enormous complexity of the funding of a very 
large university, and the necessity, if a fair judgment is to 
bo reached, of a thorough exploration of all of the facts. 

Taking all things together, the question needs to'be 
asked: Could Syracuse University ho e,-ate Without state and/nr 
F ederal Support and Tax Exempt Priva te Support ? Appe11 ant ' 

submits that it would not be possible, particularly at the 
present time. 

The extent and intrusiveness of the governmental re¬ 
gulatory scheme: 

The most important point in the operation of Syracuse 
University, an independent institution, is that, in the State 
Of Uev, York, independence does not extend to educational policy. 

„f hinher education in Pc, v,.-,. 
enprato u ndor_th ;L j L ame laws do the state control lea 
schools . 

Hew York State has the most rigid quality control of any 
State in the nation. ■'The role of the Regents in higher educa¬ 
t'd, Simply stated, is to see that there is effective expansion 
and development of higher education in How York State. Explicitly 
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this relates to the need to provide places and programs to meet 
the increased demand for education beyond high school. Implicit 
in the statement, and of greater concern to the Regents, is the 
maintenance of academic quality. . . . The Regents'quality 
control function is carried cut in three separate but inter¬ 
related ways; chartering of institutions and registering of 
individual programs, visitation and evaluation of institutions, 
and setting degree requirements and licensing the professions." 
The Regents Statewide Plan f :r the expansion a n d Dev elo: . _nt 
of Higher Education. 1968 . published by the University of the 
State of New York, the State Education Department, Albany, New 
York, March, 1969, at page 1. 

In Part 5, Section 52.2 in the Rules, under the authority 
of the Education Law: 

' ' Standards Tor the Registration of Under n r. .duate an d 
Graduate Curricula .... 

"(c) Faculty Each member of the acadenr c staff shall 
have demonstrated by his training, earned degrees, scholarship, 
experience, and by classroom performance or other evidence of 
teaching potential, his competence to offer the courses and 
discharge the other academic responsibi 1 i tiew which are a •-.signed 
to him. ..." 

This section is administered in the following manner: 

In Section 3.3 of the same Rules, it is stated that there 


is a Cornni ttee of the Board of Regents on Higher and Profc 


i onal 





Eciuc.ition appointed by the Chancellor of the University of the 
State of New York, State Education Department, of which the 
C.iuncel 1 or and Vice Chancellor shall bo ex officio member s . 
This Committee on Higher and Professional Education is re¬ 
sponsible for: 

"Coordinot.on of planning and development in higher ar.d 
professional education, including State University, City 
Univcrsity of dew fork and priva tely control led institu— 
tions. 


"Curriculum and supervision in higher and professional 
cducati on. 11 

"Examination, testing and student financial assistance 
in higher education, etc." 

It is not disputed that the Appellee University most 
£l_L!_LQ-Lt ^ IY h a s ar eas r.f priva te concern, Hut * ! v>y ;;r r> rot 
un-' er the rubr i c of o Hii c.-ition, the n uroose_for_ win c h the 

i ! Ryan v. Hof tr aj : rsltv . i ra, 

sets forth the philosophy of the New York State Courts in 
this respect. 


". . .Private cannot.is ownership or pos¬ 
session l y .• •• ly. No priv , 

own s Ho f s t ra Un ive r s? t y or it s p ropcrty 
directly, nor even indirectly in the 
form ol shares of stock. The university 
is replete with public interest, requiro- 
mJnt and upervision. The I sity i 
in the most real cos \irablo sense a public 
trust for the rendition of education. tt 
is only for this reason that so much public 
wealth and effort has been supplied to it. 
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"A private university like Hofstra is an 
oligarchical form tending to be self-per¬ 
petuating. Its fundamental legal respon¬ 
sibilities are to the the public. Its 
existence and favored position can be 
justified only os a public stewardship. 

Hofstra operates under a franchise from 
the New York State Board of Regents. 

Under Educational Lav/ #219, the Board of 
Regents can move to dissolve the univer¬ 
sity corporation if it ceases its educa¬ 
tional functions. There would then fol¬ 
low a distrubution of its not assets to 
such educational, religious, benevolent, 
charitoble or similar purposes as the 
courts might approve, Educational Law //220." 

'Moreover, the Supremo Court of Westchester County Special 

Term, Rockland County, held recently in a matter involving 

Pace College, a privately endowed college, that Pace College, 

as: 

"A New York College can sea_rce.lv _re gard 

i tscl i as free to “con duc t its >.n~ i* 7iT i s ~Tn 
such a way as it moy~ see n't, but must 
a i wa y s ~ )n< in cl o ’; e bar mo i ry w i TFi. ~7rv? 
under CFT.T in~ :niTte . ji . -J j i rect s'u p er vl si on 
* of, S t« j to0r iTcor ,r. h 

. .[Pjrivately endowed coi lenes in this 
State ~Tr~S~, Poi' ai"i prcct’Fea'i purpu :, port 
and pared j of FI io 'vfn system t>f 'Tv'u'e.t; i on 
n-'antio~T':u TiT'T iTV7"sTa'-.nT. ; "CeTg"I refund tfori 
Law, r;\)J and - sulxiT 1.)." (Emphasis 
added). 

1 

Board oj_ Education of Union free School District; No ._2 vs. 

Pace College , 271 N.Y.S. 2d 773, 77/ (S.Ct., Westchester 
County, Special Term Rockland County, 1966). 

Continuing that Court stated: 
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"The degree of governmental regulation 
to which Pace is subject is at least os 
broad, and perhaps broader, than that 
applicable to a public utility. 

* * * 

P eep's facilities . 1i I ~ those of all 
f i ■ i i I r i iv-'T ’i tun er r "ViT" ~'TT~ m o . e re 
r na rdod as ,n into ’7~" ; ! part of the total 

p T life r-Tr. V • ri > m 7 _asT'iT7 ; =; _ Q i jpT 

j 7 e i I, • .! f- i o : oc Cm-' pi fj i*c 7ieecT" 

°i -'ll i ■ ' ~ c i , iA;ii-,. r { ur.phas i s aJdccfT. 

id. at pages 777 - 778 . 

In reversing, on another basis, 2 the Appellate Division, 

Second Department, reinforced the public function of Pace 

College, ostensibly a private institution. Acting Presiding 

Justice Christ stated: 

"Thus, contrary to the determination made 
at Special Term and urged upon us by the 
defendant Pace College and by the Associa¬ 
tion of Colleges ancf Universities of the 
State of New York, in their role as amicus 
curiae, v/e or e perruodod t h at- f |- | s n o do¬ 
le t v c to r 1 ■. I n i. 1 I t 1 op ■: it ion r hat Paco 
to I | ego r;■ »r 1 rr ; • ->ii ‘ n 1 t cod I y "useful s or- 
yi c^io t i'-. and o. ~ _j , i \/hi ch~iTTe 

pub iTc h - c ._--’ir h 1 r , 1 1 lnr oi-f chat Dio 

St- 1 1e under trilses to i egu 1 .11 e aiv i control 
c losely ' o - - Inst H~ r :Toons "vJl i’i ch cngaqe 
'• dorr; 1 iV; 11 (,limphasi s added ). 

In a concurring opinion, Justice Benjamin stated: 

"While in the instant case I agree that upon 
the tacts the claim of Pace College is sub¬ 
ordinate to that of tiie local school board, 

I would be unwilling to arrive at the same 
result were this taking to be of substantial 
portions of college campuses actually in 
operation, so as to interfere with such 
private colleges in our State as Vossar, 

Columbia, New York University, Cornell, or 
■ my n| rhe othe r institutions of higher Tbarn- 
T nq win cn arc :~ o e•_ ppnt. I ,il t:o the punlic needs 
ot our stat . indeed of vT7o nation." 

"O-mpliasi s added) I ‘ 


2 Thc case involved a priority by a public entity in an eminent 
domain situation. -44- 




Appellant trusts that Justice Benjamin did not mean to 
slight the Appellee University and would see Tit to lump 
Syracuse University with those colleges mentioned above; and 
would accord to it the same essentiality to the "public needs 

of our State and indeed of the nation." 

Court 

Accordingly, the District/was obligated, at least , to 
allow the Appellant, for herself and as a representative of 
the class of persons she purports to represent, the oppor¬ 
tunity to submit evidence in support of her position, so that 
the District Court, "by sifting facts and weighing circum¬ 
stances, Bur Lon vs. Wi l mington Parking Au tho rity , s upra at 
page 722 , could have attributed the "true significance of 
the non obvious involvement of the State in private conduct," 
ibid. ; and could have determined whether, as a matter of fact 
and law, the state is a "symbiotic partner" in the alleged 
"private" discrimination thus transforming it into "state" 
discrimination actionable under 42 U.S.C. §1933 (the Civil 
Rights Act of 1871). 3 


3 


ihe District Court si >uld have had I sf as well the 

interrelationship between the federal government and Syra¬ 
cuse University, financially and otherwise, so that to the 
tul lost extent trial Court could have asccrt lined govern¬ 
mental involvement, cn all levels, in the Appellee Uriivcr- 
^lty s at fairs# As a nuttier of Jnw, i od o r• ■ f involvement in 

througn financial assis- 
cnough nexus to allow 


the affairs of 
tanco alone, ho 


private hospital 
been a suffici 


t 


.os- hospitalp to come under attack for constitutionally 
impermissible actions and policies under 42 U.S.C. ,1983 
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Certainly, the presence or absence of state appointed 

° ,a ' S ° n ° univers *ty 1 s board of trustees or the pro- 
or absence of statutory language expressing that a 
"niversity is an instrumentality of the state is not suf¬ 
ficient enough, without more, for a court to declare that, 

™ a n,Jtt0r ° f 1aW ’ ° PartfGUlar diversity in n particular 

circumstance and under in-or-L r 

a under attack for certain constitutionally 

and Statutorily impermissible policies -nd ,,-r; 

1 lcs ' jnd ection, is not quasi 

P in nature for Jurisdictional purposes. 


Til: SO V .Slu&lni v. Cone Men 

|f| ! 577 r?th*cTF7 lilhti; P L??t., r C’?' ! C '~‘~"'~ 7 ^~?iSr^a. 

313 F.Supp. 301 (E n P- IQ nlTc ' ' '“*? r*i 

Hospital Ascrv /; J ^ * f. -U T r | j m 5 11 ■ —,—* V * “ ~| ‘ 

USES . .- -r'v 1 ii™ v? 8h?£ 

vf'.D. iii. | j-/2) ' 7: nrv 3^0 r.supp. nr 

r;'!v solely upon federal fin c?a i 5 ? id 1 : <=nd to 

University's affairs, she -nh^i? '"volvcment in the Appellee 
should have con,fd ; ?Sd the s^Si *,i52 t l -“. 0,s fict Court 
financial and otherwise in --a’-'h rM st;ltc Involvement 
public nature of the’I^el?ee r unlvl? s i^ the trul >' <1^- ’ 

t he Appo 1 ] ee' Uni vers i ly pSr forms °4 th ° pl -' bH ? f ’ uncti °r. which 
r' liuuon and in view of^he suhWt ,.™?i or smatlon.il in- 
fh U n y discriminatory em-do'-.-'nf^n - 1 r 0f 11 enged herein - 

' dva '.<n ?n the ft . < ?< W’ 

‘ centrum ty, generally. 
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Such must be ascertained in the context of the full dis¬ 
closure of the governmental inter-relationship with the osten¬ 
sibly private institution, which, ns such, can only be de¬ 
termined after the facts arc laid before the Court. 

As the Appellees aptly pointed out at page 13 of 

their Memorandum in Support of the Motion to Dismiss in the 
Court below: 

''Thus, the critical question concerning 
stui.o action in a private institution 
is, what control does the state have over 
the subject matter of the action?" 

such is Clearly an issue of fact and should not be made solely 
an issue of law, as the Appellees would have made it notwidi¬ 
stending their acknowledgment that it is not solely an issue 
of law. That Grafton v . Brooklyn Law School , 4 78 F .2d 1137 
(2nd Cir. 1973) was ultimately decided in summary fashion does 
not negate the principle enunciated in Col eman v. Wagner Col- 
Jeaa, supra, particularly in view of the discrimination sub¬ 
ject matter of this litigation and in view of the paramount 
attention that such subject matter has received in the 
federal courts. Sees Powe v. MHjjs, supra . Grafton did 
not concern itself with discrimination but rather with a 
situation where students, who had been expelled fro,,, Brooklyn 
Law College for ostensible scholastic deficiencies, claimed 
that they hod been so expelled because of the exercise of 
their rights to free speech in violation of the First 
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Amendment to the United States Constitution. That Grafton wos 
decided on a limited examination and evaluation of tho State's 
involvement in the affairs of Brooklyn Lav/ College is not 
sufficient reason for this Court to foreclose the Plaintiff 
from exposing all the facts possible, relative to the State's 
involvement in the affairs of Syracuse University, particularly 
as they relate to accreditation and hew accreditation ultimately 
affects the employment policies and practices complained of 
hcrein. 

In a related case presently pending before this Court ?nd 
addressing itself to many of the same issues raised herein 
( Mortenson. et aT v. Syracuse University, e tc,, ot nl. . / 73 
(CV 5^5)),the Plaintiff therein, after oral arguti ent to the 
District Court and submission of papers, in'-reduced a sup¬ 
plementary affidavit in opposition to the Defendants' Motion 
to Dismiss pointing out that information respecting the 
faculty in the Department of English was being forwarded to the 
New York State Department of Education for its consideration. 
That fact, alone, ns it stands before the District Court in 
the related case, gives credence to the Appellant's position 
herein that she should have had an opportunity to determine 
more fully just how much control the State of New York docs, 
in fact, exercise over the Appellee University's c ,1 oyrnent 
practices, either subtely or overtly, through the accredita¬ 
tion power vested in the Board of Regents, the statutorily 
created body responsible for overseeing education, public 
and private, in the State of Mew York. 
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Furthermore, end in view of the dispute in Fact apparent 
in the papers submitted in Mortenson over exactly how much 
money is actually funnel ■'d into the University from the State 
treasury, the Appellant herein should have had the opportunity 
to examine the facts more closely and expose them more fully 
to the District Court. In that regard, the Appellees set 
forth in their affidavits to the District Court in both this 
case and Mortenson only a superficial analysis of the budget 
minimizing, in fact, the amount of state monies the Appellee 
University is actually receiving. The sum so designated 
represents only the most obvious source of income. However, 
it is submitted that such obvious source is not the only 
source of state funds which the Appellee University is re¬ 
ceiving; and it does not disclosg what the Appellant submits 
are the more subtle arid hidden sources of state funds, sources, 
Appellant submits, which when added to the relatively small 
sun ucknowledged by the Appel lee University, increase the 
amount of "state aid" to the University such that the Appellee 
University would be hard pressed to operate on an accredited 
1 o'/' 1 without {.he same, particularly in view of the ever in¬ 
creasing of costs of the operation of an institution of higher 
education. And of course, the Appel lees• summary affidavit 
does not address itself at all to funds received, from other- 
levels of government which arc very much necessary to the con¬ 
tinuing viability of the University's operation. 

- , i9~ 


V 





In sum, the established lav/ of this Circuit requires that 
this Court afford the Appellant herein the opportunity to 
ascertain and expose all the facts which are necessary in this 
discrimination lawsuit for the District Court to justly 
evaluate the role of the State of New York, directly and in¬ 
directly, in the operation of the Appellee University, gen- 
erally, and the role of the State of New York, directly and 
indirectly in the employment policies and practices of the 
University, specifically. See: C oleman v. Wagner , su pra ; 

Pov/e v. Mi 1 es . s upra , as well as the discussion heretofore* 

In this important public interest case, the Appellant, 
for herself and for the members of the class of persons she 
purports to represent, was entitled to a carefully prepared 
record after a full hearing in the District Court so as to 
have allowed that Court to properly determine the extent of 
the. involvement of the State of New York in the conduct of 
the Appellee University, "so that such conduct can be given 
its" true significance." 

This is particularly so where, as here, the Appellees 
merely denied the Appellant's allegations, in this regard, 
in a eonclusory manner and did not: submit any facts to dis¬ 
pute the Appellant's woll-plead claims of a significant and 
substantial relationship between the St.it'e of New York and 
the Appellee University; for in disposing of a motion to 
dismiss, the District Court war. obligated to view tire 


-50- 






allegations of the complaint in a light most favorable to the 
Appellant, See: Fnhrcr v. f uhrer , 292 f*.2d 140, 144 (7th Cir„ 
1961); Cranston Print: V/or ks Co. v. Pub 1 Ic Sorvice 1 o».> 291 
F.2d 633, 639-640 (4th Cir. 1961); and v/as obligated to 
accept its facts as true unless otherwise specifically con¬ 
tradicted in an appropriate evidentiary fashion. 

On the other fund and in view of the latter discussion 
emccmpasscd in this argument, the District Court could have 
held that, as a matter of law, there is state action herein, 
thereby conferring jurisdiction on the Court below pursuant 
to 28 U.S.C. §1343 (3) (4) in conjunction with 42 U.S.C. §1983 
(the Civil Rights Act of 1 87 1) and the Fourteenth Amendment 
to the United States Constitution. The District Court's 
failure to do either of the aforementioned v/as reversible 
error. 
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B. A CAUSE OF ACTION AMO 
Cl.AIM UPON WHICH RE¬ 
LIEF CAII DE GRANTED: 
the FOURTEENTH AMEND¬ 
MENT AND SEX DISCRI¬ 
MINATION 


Assuming the existence of the symbiotic relationship 
between the State of Mew York and the Defendant University and 
the attendant transformation from what is ostensibly private 
action to state action, either as a matter of law ob initio or 
as a matter of law, "after the fact," there can be little doubt 
.hat the conduct, if discriminatory against women, is action¬ 
able and a proper subject of a claim redressable in a Federal 
Court under the Fourteenth Amendment to the United States 


Constitution and the Civil Rights Act of 13/1 (42 U.S.C. $1983). 

The recent trend of decision under the Equal Protection 
Clause has been to invalidate sex classifications unless sup¬ 
ported by (actual evidence. Buck 1cy v, Coyle Pu blic School 
' S yJ1 tcm, 476 F. 2d 92 (10th Cir. 1973); Rood v. Reed, 401 U.S. 
9j4, 92 S. Ct. 2jl, 30 L.Ed.2d.255( 1971 ); l '■flou r v. Cleveland 


Bea r d of Educat i on , 

_, 9^S.Ct. 791 , 

B oard o f E ducation . 


65 F.?d 1184 (6th Cir., 1972), A ffi rme d __U.S 
39L.Ed.2d 52 (1973); Heath v. Westorvi 1 le 
385 F. Supp. 501 (5.D. Ohio, 1972); Bravo • 


V. Board of F. dura tion of the City of Ch i capo, F , 

(N.D. Ill July /, 19 / 2 ), reported in 4 FEP Cases 99^; 
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v * — r ,9.Qr i - co Unified S chool System 340 F. Supp. 438 (M.D. 

California 1972); Seidenberg v. McScrtoy's Old Ale House . 317 

T. Supp. 539 (S.D. N.Y. 1970); Kirn t o in v. Rector and Vi sitors 

ol_Va.!_, 309 F. Supp. 134 (E.D. Va. 1970); Mol loro v. Scuth - 

Coll o ne. 304 F. Supp. 326 (E.D. La. 1969); 

Ka rcgrwskl v . Balti mo r e and.Ohio R.R. Co ,. 274 F. Supp. 160 (M.O. 

HI. 1967); White v. Crook 251 F. Supp. 401 (M.D. Ala. 1966 ). 

It is true that "... the Fourteenth Amendment permits the 

States a v/ide scope of discretion in enacting laws which affect 

some groups of citizens differently then others." McGowan v. 

Maryland, 366 U.S. 420, 425, 81 S.Ct. 1101, 11 05 6 L.Ed.2d 393 

(I960). At the same time, however: 

"The Equal Protection Clause ... does... deny 
to States the power to legislate that different 
treatment be accorded to persons placed by a 
statute into different classes on the basis 
of criteria wholly unrelated to the objective 
of that statute." 


Reed v. Reed, supra at page 229. In Rood, the Supreme Court 
in holding that on Idaho statute, which gave e mandatory pre¬ 
ference for appointment as administrator to a male applicant 
over a female applicant otherwise equally qualified and within 


the same entitlement class under the Probate 
the equal protection clause of the Four Leonti 
iterated its previous pronouncement that: 


Code, violated 
Amendment, re- 
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"A classification 'must be reasonable, 
not arbitrary, and must rest upon some 
ground of difference having a fair and 
substantial relation to the object of 
the lc jisi ation, so that all persons . 

. similarly circumstanced shall be treated 

alike. 1 Royster Guano Co. vs. Virginia, 

243 U.S. 412, 415, 40 S.Ct. 560, 64 I ,F.d. 

989, 990 (1920)." 

(he same is true, ol course, of the policies, practices and 
actions of state officials or persons who,because of their 
symbiotic relationship with the state, are cloaked and act 
with the authority of state officials. 

Speaking to the vitality of a cause of action claiming 

the denial of Equal Protection of the law because of sex 

discrimination and seeking redress through the Fourteenth 

Amendment to the United States Constitution, the United 

States District Court for the Eastern District of Virginia 

stated in Kirstein v. Rector and Vi si tors of U n iversity of 

Vi rginia , supra at page 18/, that: 

"The plain effect of the Equal Protection 
Clause of the Fourteenth Amendment is 'to 
prohibit prejudicial disparities before the 
low. This means pro judicial disparities 
for all citizens - including women.' White 
v. Crook, 251 f.Supp. 401, '.03 (M.Q. Ala. 

1966 ) (holding that warren may not he 
denied the right to jury service). Abbott 
v. Mines, 411 F.2rJ 353 (6th Cir. 1969) 

(women's right to Jury service); United 
States ex rel. Robinson v. York, 281 F.Supp. 

8 (Q. Conn. 1968 ) (women's right to sentencing 
on equal b.*sis wi th men)." 
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Appellant's cause of action, herein, in effect, seeks 
to implement the preposition set forth in Rosc nfold v. 
Southern PneiPj c_ Company . 444 F. 2d 1 219, 1225 (9th Cir. 
1971), to wit: that "equality of footing is established only 
H employees [or potential employees] otherwise entitled to 
the position, whether male or female, are excluded only 
upon a showing of individual incapacity" and objective cri¬ 


teria. The policies, practices and actions complained of 
herein, rather than establishing "equality of footing" among 
employees and potential employees (male and female) on the 
faculty at the Appellee University, reinforce arbitrary, 
capricious and subjective assumptions and traditions which 
have had the intent and effect of discriminating against 
women disparately as a class and which thereby deny "desirable 
positions to a great many women [including the Appellant] 

[who] are perfectly capable of performing the duties involved." 


Wee ks v. 
F.2d 223 


9euj_ he£n Bo l J Tolcpho ne_and^eljer^,^C ompany , 
23« (5th Cir. 1969). 


408 


In view of 


the loregoing and assuming that the Appellee 


University is quasi-public for the 
(as the District Court should have 
tacts and in view of the discovery 


purposes of this action 
assumed on the well-plead 
yet to be taken in order 


1.0 support that assumption) the Ccurt below 
error in dismissing the action for failure 
upon which relief can be granted. 


con mi tted 
to state a 


reversible 

c 1 a i in 


-5 


n 


4 





II. THIS ACTION IS APPROPRIATELY 
CLASS IN MATURE AMO THE DIS¬ 
TRICT COURT COMMITTED REVER¬ 
SIBLE ERROR IM DISMISSING IT 
AS SUCH 


As Lhrs Court of Appeals for the Seventh Circuit said in 
Rowe v. Col gate-Palmolive Co., . 416 F.2d 711, /I 9 (7 th Cir. 
1069 ): 

"A suit for violation of Title VII is 
necessarily a class action as the evil 
sought to be ended is discrimination 
on the basis of a class characteristic, 
i.e., race, sex, relition or national 
origin." (Emphasis added). 

See also: Jenkins v. Unit ed Fas Coro. . 400 f.2d 28 , 33 (5th 
Cir. 1968); Ontis v. Crov/n Zoll crbnch Corn. , 398 F.2d 496, 

499 (9th Cir. 1968). 

In Kansas City . Mo. v. V/i 11 ?ams . 205 F.2J 47, 52 ( 8 th 
Cir. 1953), Cert, denied 346 IJ.S. 82.6, 74 S.Ct. 45, 53 L.Ed, 
351 (1953), the Coui t addressed itself to the appropriateness 
of a class action suit where civil rights, race, md the Four¬ 
teenth Amendment cone together. It said: 
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I ' »-< • < ' - » » J MW V f ^ V I • I I y 

unanimously so recognised. S>. e, e.g., Con- 
ales •/. ly, D.C. Arfz., 1 . >. 1004; 

V/i 1 son v. Board of Sup'rs oi La., State 
University, etc., et al., D.C. La., j2 F.Supp. 
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986; Johnson v. Board of Trustees of 
University of Kentucky, D.C., E.D. 

Ky., 83 F.Supp.707,Davis v. Cook, D.C., 

N.D. 80 F.Supp. 443; Lopez v. Seccombe, 

D.C., S.D. Cal., 71 F.Supp. 769 — to 
give but a few examples. See also 
Alston v. School Board of City of Nor¬ 
folk, 4 Cir. 112 F.2d 992, 997, 130 
A.I.R. 1506; City of Birmingham v. 

Monk, 5 Cir., 135 F.2d 859." 

(Emphasi s added). 

See also: Lucy v. Adams , 134 F.Supp. 235, 238 , 239 ('4.0. 
Alabama, 1955), Af f i rmed 228 F.2d 619 (5 th Cir. 1935), Cer_L. 
deniod 351 U.S. 931, 76 S.Ct. 790, 100 L.Ed. 1460* 

Ever since the Supreme Court's decision in Brown v. 
Board of Education , 347 U.S. 483, 74 S.Ct. 686, 93 ! Ld. 

837 (1954), which itself was a class action, the courts have 
consistently reiterated that class action under Rule 23 are 
highly effective, appropriate, and even necessary methods of 
redressing racial discrimination. See: Johnson v. Oe or gjjj 


Hinhwav Express. Inc. , 417 F.2d 1122 (5th Cir. 1969 ) (employ¬ 
ment); Potts v. Hax 313 F. 2d 284 (5th Cir. 1963) (education); 
Cypress v. N ewport News General and Non-sectarian Hn51311 .Gd- 
Assn. , 375 F.2d 648 (4th Cir. 1967) (hospital staff); Sharp, 
v . 1 ucky , 252 F.2d 910 (5th Cir. 1958) (voting); C,TiitcretuJx v. 
Chicago Housing Authority , 265 F.Supp. 3^2 (N.D. ’ll 1367) 
(housing); Norwalk CORF, v. Norwalk Rcdev olopm nt Agancy., 393 
F.2d 920 (2nd Cir. 1968 ) (housing). 


In Sharp v. Lucky , supra at page 913, the Court: said: 
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If 


. . . [V/]e think it quite clear that the 
complaint all eyed a proper case for a 
class action. Since, as we have stated, 


this i 

not to be 

constru d as, a suit ror 

i n t: eI 1 

•encc ’/i tli 

inti i r . : rTnbts 

as a lav 

CL or, but 

as • i Tiro citizen. He 

may oro 

:riv sue 

n bob 1 1 or a 11 o‘ ivr 

hocro 1 

i i- i ~'cns , s 

1 h in ' v a 11 fi. v i Jen- 


public o[Tices of the Parish on a non- 

segregated basis. Rule 23 F.R.C.P.; 

c,f., City of St. Petersburg v. Alsup [5 Cir. 

238 F.2d 830J; Orleans Parish School Board 
v. Bush, 5 Cir., 242 P.2d 156, certiorari 
denied 354 U.S. 921, 77 S.Ct. 1330, 1 L.Ed.2d 
1 436 . " (Ernphasi s added). 

In Potts v. Flax, snore at pages 288-289, a school desegr- 
gation case, the Court in addressing itself to the viability 
of a class action therein, stated: 


"Properly construed the purpose of the suit 
v/as not to achieve specific assignment of 
specific children to any specific grade or 
school . T he p ort 1 1 i nr r ini its of rp r ci fic 

i ndividuaTI . ntrov» •_ t . It was 

di rcct i _ at the system-wide pol • v of* racial 

(.Tver iini mi:Ton. ft sought obi i teraticnot 
that policy of system-wide racial discrimi- 
nstion. In various ways this v/as sought 
through suitable declaratory orders and in¬ 
junctions against any rule, regulation, cus¬ 
tom or practice having any such consequences. 
The case therefora had ti.o se dc , vt s whic h 
ntns * 0 tTrncsT esYccf '• _g_ T f; 1 ' iction 

s ' p- 

p r "Tnta as a cl. su i t tv 1 ;' b 1 y. ' j. i_r fi c-1 te 
const! :ut?onal Ty Tf rant*■ >d civi 1 TiqFits . 

* ne p I * faded rca:-'7r 1 1 or c; ;~7T l eng 1 ’ ig the"" 
class suit was therefore, unfounded." 


See 

also: 

(Emphasis added). 

Orleans Parish School 

Board v. 

r ash 

, 242 F,2d 156 

165 

(5th 

Cir. 1997). Cerr.denied 

354 U.S. 

921 , 

77 S.Ct. 1330 

1 L 

. Ed.2d 

1436 (195/): Avery v. 

V.'ichit i F 

Jls 

Indonondont 


School Hi strict , 241 F.2d 230, 232 (5th Cir. 1957), Cert . 






T 



d eni ed 353 U.S. 938, 77 S.Ct. 816, 1 L.Ed.2d 761 (1957); 
Frasier v. Board of Trustee-; . 134 F.Supp. 589 , 593 (M.D.N.C. 
1955), Affirmed per curiam 350 U.S. 979, 76 S.Ct. 467, 100 
L.Ed. 848 (1956); B runson v. Board of Trustee-' of School 
District Ho. 1 . 311 F.2d 107, 109 (4th Cir. 1962), Cert . 
denied 373 U.S. 933, 83 S.Ct. 1538, 10 L.Ed.2d 690 (1963); 
Menninq v. Board of Public Instruction . 27 J F.2d 370, 375, 

(5th Cir. 1960); Croon v. School Board of t h e C it y of Rcnckc , 
Virginia . 304 F.2d 118, 124 (4th Cir. 1962). 

Moreover, the Court, in Potts , supr a, indicated that 
should it refuse to recognize the class nature of the action 
it would have, in effect, been contributing "actively to the 
class discrimination proscribed" by its previous school de¬ 
segregation decisions. It said in that regard at page 2.89: 


". . . I.Tj o require a s chool system to admit 
the sncrT i 1 c. : uco stilt nts t n l' i \1 'I'';’ fro 
child v.n i 1 e odvr s i*iovinu no sucn pro lec- 

■ 'I 01 1 ,_’ ~ r-TV; -) |; p rTT ~~1 --TT Ti oT" T n a 

ra cial i / eg ref.) . t d x - i. w ould be ' f or 
the con, ’- . -• ccntr i oi'f o aci i vciy to" c lass 
Use] 1 ..[7 . . (Emphasis J. 

In Jonhi ns v. United S tates Gas Corporation, 400 F.2d 
28 , 34 (5th Cir. 1968), a class action by a black plaintiff 
to enjoin violations of the Civil Rights Act, the Court said: 
"Indeed. if ole s-wido relief 'ere not 


a i ! cro c I exp r e: 

ciecTar : r y o re' 1 icu 1 in th 

t! f t-s * rel in! 1 


TT7 


yin _ny in pn r 

r ''lit: wo n (T be Ff"c 


incongruous one 01 r. a i.on 


— a l e oral 


Cop: .. , : O l 0 1 ■ ~ — P~~ " t.,7n Tn- 

s t r umen t or rn'cTnl m - Ton Teh 

HrTngs c "mvl our regT-c” I'.’ f 01 i i he ” 
argument at > re alts!n~i l s v. Flax , 
4 C i r . ‘ 1963 , 3 1 3 f. 2 d 28 4, 7397 n 
(Emphasis added). 
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In Hr - 1 1 v. V^ri-.h---n Ban Corporation . 251 F.Supp. 184, 186 

(M.D. Tenn., 1966), the Court stated: 

"Racial discrimina tion is by definition a 
O I r,- ; 'Fi i mi n ut i r n . [ i it' oxf . i: s, It 

« ' r ''ui ios tnroLHjn ut the class . (Lmpnasi s 
added). 


"• • » [A] 1 though the actual effects of a 
discriminatory policy may thus vary through¬ 
out the class, the existence of the discrimi¬ 
natory policy threatens the entire class. 

And whether the Oamoclean threat of a racially 
discriminatory policy hangs over the racial class 
is a question of fact common to al1 the members 
of the class." 

•See generally: J enkins v. United Gas Cornoration . snnrg . f.n. 
15 at pages 34-35; Blue Bell Roots, Inc, v. Equal Employment 
O p: ortuni ty Commission . 418 F.2d 355, 358 (6th Cir. 1969); 
J ohnson v. Geo rgia H ig hwa y Fxnress, In c.. supra . 

In Uo y/m.nn v. P i qqi o Park Entoror i s ns . 390 U.S. 400, 401 
>3 S.Ct. 964, 19 L.Ed.2d 1263, 1265, the Supreme Court said in 
regard to the nature of suits brought under the Civil Rights 
Act of 1964: 

"A Title 11 suit is thus private in form 
only. When a plaintiff brings an action 
under that Title, ho cannot recover damages. 

If he obtains an injunction, he does so not 
only for himself alone, but also as a 'pri¬ 
vate attorney general' vindicating i policy 
that Congress considered of the highest 
priorily. 

See also: Oat i s v. Cr own 7e l lorbach Cormrat i n. 398 I*. 2d 
496, 499 (5th Cir. 1968): 




* . 


"Racial (J i scrim? nn t i on i s by d a Hr , i tl on 
cl iss Aj S cr imi T vo: ion , amf to r on fro a 
mu) tin] ig ty o' -~n,,i|-ot- i den i:"i c.T l 

cnarqos. ._.as a prornquisitc to relief 

tfTr-n'ch rV:or t to' riv Co urt wo u I d r end 
to i ru • trato our sysLom or' iust'lcc or Icf 
order . " (cmphasi s added)T 

Clearly the same principals and logic, discussed hereto¬ 
fore v/i th respect to case., involving discrimination based on 
race, apply to the instant case. The very nature of the 
rights which the Appellant is seeking to vindicate herein 
requires that the decree run to the benefit not only of the 
individually named Appellant but also for persons similarly 
situated. 

This action was brought to obtain redress against the 
A| lice University for the maintenance and perpetuation of 
a pattern and practice of discrimination against women, solely 
because of their sex, in the hiring of women to and the pro¬ 
motion of women in teaching positions on the faculty cat Syracuse 
University, in contravention of the Fourteenth Amendment to 
the United States Constitution and the various acts of Congress 
which prohibit discrimination based on sex. Anpellant Weise 
brought this action on behalf of herself and on behalf of all 
other women who, because of their sex, and solely because of 
their sex, have been, are being, and will continue to bo denied 
access to and promotions in faculty positions at Syracuse 
University in contravention of the United States Constitution 
and the various acts»of Congress which prohibit discrimination 
based on sex. ) 
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In applying the afore-stated principles, it is apparent 
that the policies, practices and actions con,plained of heroin 
are alleged to be carried out on a "group-wide" basis; and 
that while an individual may obtain redness on on individual 
basis for the violation of a personal right, the group sought 
to be represented (in this case women), of which the individu¬ 
ally named Appellant is a part, is no less entitled to relief 
against the allegedly discriminatory policies, practices and 
actions of the Appellee University. In other words, the 
individual rights herein are part and parcel of the group 
rights, and the suit is directed at the obliteration of•the 
system-wide sex discrimination to the beneFit of the Appellant, 
spec, i f i ca 11 y, and v/omen, generally. 

In fact, to grant relief to the individual Appellant, 
herein, without according the same on a group-wide basis 
would bo for the Court, itself, to contribute actively to 
class discrimination. 

In short, sex discrimination and the policies and practices 
of an institution in effecting the same, like race discrimination, 
is by definition class discrimination; if it exists it presents a 
question of fact common to all the members ol the class. 

Moreover, to bring all of the potential class nm.v.bors 
before the Court would be impossible, pi though Appellant need 
only show the impracticability and not ^hc impossibility of so 
doing. 313 MOORE, <<23.05 at 23-290. Certainly, a joinder of all 
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of the members of Appellant's class would be impracticable and 
would result in a brudcn on the administration of justice which 
the mechanics of Rule 23 were designed to avoid. 3D MOORE, 
§ 23.02 [lj. 

Finally, it cannot be seriously doubted that the Appellant, 
as representative parties, will fairly and adequate1y,under 
subdivision (a) (4),represent and protect the interests of the 
class. Whether the named Appellant offers adequate repre¬ 
sentation depends on the facts of the particular case. 3D 
MOORE, §23.07 at 23-351, 352 . In the instant case, the 
interests of the other members of the class and are in no way 
adverse or antagonistic to the interests of those whom t'he 
individually named Appellant seeks to represent. Further, 
Appellant, for herself and through her attorney, shall prose¬ 
cute the action as vigorously on behalf of the class as they 
have dene thus far on behalf of the named Appellant. Seer 
^ v - LLdt_.Fooubjj^c_c , 43 F.R.D. 465, 469 (S.r.N.Y. 
1968); OpJ.gov/ v. Anderson, 43 F.R.D. 472, 494 (E.D.N.Y. 19 J3); 

v. Able, 47 F.R.D. 11, 15 (S.C. N.Y. 1969). Of. Scrhy v. 

Corp. , 419 F.2d 1112 ( /til Cir. 1970), Cert , 
^• d-iod . 400 IJ.S. 826 (1970). 

Thus, Appellant submits that all the requirements of 
R ilc 23 (a) ..11 e met, and all that remains to be considered 
is^./hether the elements of subdivision (b) (2) have been 
satisfied. 
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In order for a class action to be maintained not only 
must the prerequisites of subdivision (a) of Rule 23 be 
satisfied but, in addition, one of the standards of subdi¬ 
vision (b) must also bo met. r isen v. Ca rl i s . i eJLJ.acqU' .?£ 


y 


391 F . 2d 995, 561 (2nd Cir. 1968); Bcrlond v. Mack, '»8 F.R.D 
121, 127 (S.D.M.Y, 1969); Bnrron and Holtzoff, Fodoral.Prac¬ 
tice and Procedure , 1970 Pocket Part, j!j 62, p. 65* in 
Houghton v. Brewer , 298 F.Supp. 2.60 (M.D. Alabama, 1969) a 
civil rights action was instituted, challenging the vagrancy 
statute of the State of Alabama. Addressing itself to the 
"class action" aspects of the case, the Court said at page 




S 


267: 

"To be maintainable as a class action, a 
suit must meet all of the requirerants 
set out in section 23 (a) [of the Federal 
Rules of Civil Procedure] and also fall 
within the ambit of at least one subsec¬ 
tion oT Section 23 (b)." 

It is Appellant's contention that this case falls squarely 
within subsection (b) (2) of Rule 23, thereby satisfying the 
second requirement for the maintenance 01 a clas^ action. 

Subsection (b) (2) provides: 

»i(b) Cl ass Action _M j nt 1 i nnhl o. _ An action 
may bc~maTntai r '<T as a cTa s s action if '‘he 
prerequisites of subdivision (a) arc satis¬ 
fied, and in addition:. . 


"(2) the party opposing the class 1 ois acted 
or refused to act'on grounds general 1 y ap¬ 
plicable to the class, thereby making ap¬ 
propriate final injunctive relief with re¬ 
spect to the class as a whole:. ... 
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Ttie Advisory Committee, as drafters of the Federal Rules 
Civil Procedure, believed that subdivision (b) (2) of Rule 23 
was particularly appropriate "in the civil rights field where 
the party is charged with discriminating unlawfully against 
a class, usually one whose members are incapable of specific 
enumeration." Advisory Committee Mote to Rule 23 (b) (2), 
quoted in Moore's Federal Practice Rules Pamphlet with 
Comments, as amended I960, p. 336 . The Committee note states 
in this regard: 

"Action or inaction is directed to a class 
within the meaning of this subdivision even 
if it has taken effect or is threatened 
only as to one or a few members of the class,' 
provided it is based on grounds which have 
general application to the class. 

* * iV 

"Illustrative .ire various actions in the 
civil rights field where a party is charged 
with discriminating unlawfully against a 
class, usually one whose members ire incapable 
of specific enumeration. See Potts v. Flax, 

313 F.2d 284 (5*:h Cir. 1963); Bailey v. 

Patterson, 323 F.2d 201 (5th Cir. 1963), Cert, 
denied, 377 U.S. 972 (1962); Brunson v. Board 
of Trustees of School District Mo. 1 Clarendon 
Cty., S.C., 311 F.2d 107 (4th Cir. 1962); 

Orleans Parish School Dd. v. Bush, 242 F.?d 
156 (5th Cir. 1957); Mannings v. Board of Public 
Inst, of Hillsborough County, Fla., 277 F.2d 370 
(5th Cir. i 960 ); Northcross v. Board of Ed. of 
City of Memphis, 302 F.2d 013 ( 6 th Cir. 1962), 

Cert, denied, 370 U U S. 944 (1962); Frasier v. 

Board cf Trustees of Univ. of U.C., 13/1 F.Super, 

509 (M.D.M.D. 1955),(3-judge court;, aff'd. 

350 U.S. 979 (1956)." jd. 
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Sec: Uni to i States v. Control 1 , 307 F.Supp. 259, 261, f.n. 1 
(F , D. Louisiana, 1969); Jnmos v. Goldberg , 302 F.Supp. 478, 

481 (S.D.N.Y., 1969). See also: Barren and Hoitzoff, supra, 
at page 69: 

"Rule 23 (b) (2) permits a class action 
where the party opposing the class has 
acted or refused to act on grounds gen¬ 
erally oppIicoblo to the class thereby 
making appropriate final injunctive re¬ 
lief or corresponding declaratory 
relief with respect to the class as a 
whol c. Its or in ary u t i 1 i t v w i 1 ] bo j n 
civil r i c :; t., ( os." (iimpllusl s addecfT. 

In this "Civil rights action," seeking to obtain "equality 
of footing for women," the actions directed against the Appel¬ 
lant, as a woman, are actions based on policies and practices 
which have a general application to all women; to wit: they 
are arbitrary, capricious and sexually discriminatory; and 
notwithstanding that the policies and practices have taken 
effect as to only a Tew members of the class and/or may v& in 
the actual effect thereto, the injunctive and/or declaratory ^ 

relief is appropriate not. only co the named Appellant but to the I 

class as a whole. ■ 


In fact, smallness in number of actual Plain ffs or other 
persons who may have been aggrieved by the challenged policies 
and practices docs net negate the viability of a cl ns.; action 

for: 
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"it is impossible to determine how many 
black persons [women] may have been dis¬ 
couraged from applying because of the 
obstacles placed in the way of plain¬ 
tiff and others. The fact that only a 
small number have actually sought relief 
is not determinative. Katz v. Carte 
Blanche Corp., 52 F.R.D. 510, 515 (W.D. 

See: Green v. Jhc Cir:y of 01 on Cov e._F.Supp._(E.D.N.Y., 

January 11, 1972). 

In a recent sex discrimination case brought under Title 

VII, Judge Lasker, sitting in the Southern District of New 

York, addressed himself to many of the points raised by the Aopcl- 

below. 

lees in the Court / After holding the action which was being 

prosecuted by a female law student against a rather large 

and prestigious Mew York City law firm, to be a class action, 

Judge Lasker stated: 

"Kohn seeks a determination that the 
suit may proceed as a class action on 
behalf of all women qualified for legal 
positions at Royal 1, Kcegel and Wells 
who have been or would be denied employ¬ 
ment because of their sex. (Complaint, 
ill, 3.) Since the requirements oT 
Rule 23 (a) and (b) (2) (Fed. R. Civ. 

R.) are satisfied, the motion is granted." 

"A. Numcrosity (Rule 23 (a) (1). - Kohn 
claims.tht the putative class contains 
approx inn tely 500 women who are recent 
graduates of or are currentjy enrolled in 
the nation's leading law schools or are 
memoergs of the bar admitted to practice 
in the Mow York area. 

The firm maintains that this definition 
is too broad and that, properly defined, 
the class is not too numerous ”o permit 
joinder. In support of this proposition, 
it advances several arguments. 
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First, the firm contends that since it 
extends offers to only 2 . 6 / of all appli¬ 
cants, if the entire proposed class actual¬ 
ly applied, only 13 of its members could 
complain of failure to receive on offer. 

A corollary to this argument is that only 
rejected women applicants who can be shown 
to have been superior to the males hired in 
their place are proper members of the class. 

The argument misses the point. The in¬ 
tended effect of Title VII is to give 
each applicant an equal opportunity to be 
hired. To the extent that an emoloyer 
discriminates on the basis of a forbidden 
classification, ho reduces the prof bility 
that any single member of that class will 
find employment with him. Discrimination 
makes competition for the limited number 
of positions more difficult for the entire 
class by use of a tougher standard as to 
all of its members. As a result, all ap¬ 
plicants handicapped by the double standard 
have less opportunity for employment than 
persons not discriminated against. According¬ 
ly, all are harmed, although not all could 
have been employed. 

Second, the Tirm contends that the class 
cannot include women who will seek emoloy- 
ment with it in the future. The case relied 
on, Gerstle v. Continental Airlines, Tnc., 

[2 EPQ 710,273] 60 f.R.O. 213 (D. Colo. 1970), 
is inapposite. There, the employer eliminated 
the discriminatory rule before commons ,-rit 
of the suit, and so no case or controversy could 
exist as to present and future employees, 
at 217. Here, on the contrary, the direrimi I ; < i L v.* ry 
practice is alleged to be continuing, and the 
class properly includes future as well as past 
applicants who will be affected hy it. Rios v. 
Enterpri ociation St< ami :ers, Local 638 , 

3 EPD 78812 (S.O.M.Y. 1971): Black v. Central 
Motor Lines, Tnc., 1 F.DP <19956 (W.O.N.C. 1968) 
[footnote omitted]. 


o 


J 


/i 
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Accordingly, although Kohn's figure of 
500, representing the labor pool from 
which the firm must draw its female 
employees, may be overbroad in that 
not al1 persons in the pool are ncces— 
sarily interested in employment with 
the firm, it is reasonable to conclude 
that the number of persons who are 
interested in sufficiently large to ius- 
tny class treatment. In 1970 alone (the 
year that Kohn applied for a position) 
the firm received 78 applications from' 
women. (Afiidavit of Robert Lindgrcn 
opposing motion for a class action 
determination, par. 20 .) Since the 
firm is receiving an increasing number of 
applications from women (Id. at par. 22) 

"it.is clear that the number of women ap-* 
pi i cants eligible tor membership in the 
class exceed that which would permit joinder 
1 members. Korn v. Franchard Corp., 

F.2d 1206, 1209 (2nd Cir. 1972) (dis¬ 
trict court ordered to allow class action for 
a class of seventy). 

0.- Common Question of Law of Fact (Rule 23 
(a; ( )) - The firm contends that there are 
no questions of law or fact common to the 
class or, alternatively, that Kohn's claims 
are not typical of the claims of the class, 
because (sjincc the process of selection is 
and must be to a great extent selective, the 
number of variables involved is infinite and 
the questions of fact involved are entirely 
unique in each case. (Defendant's Memorandum 
ol opposing class action motion at 14.) 

lhere is no doubt that hiring a professional 
requires weighing many subjective factors 
contributing to the applicant's qualifica¬ 
tions as a whole, above and beyond the more 
objective academic qualifications. V,’e can¬ 
not: agree, however, that this fact immunizes 
discriminatory practices in professional fields 
‘' 1 ttack on a lass basis. t v. 

Cooperative for American Relief Everywhere 

' . ' ; . - I 351 I F.5upp. 305 (S.C.N.Y. 

19/- ), which involved female employees at the 
executive level. The common question in both 
professional and non-professional deployment 
s l i tu.ati ons i s not whether one individual is 
better qualified than another, but whether 
that individual is considered less qualified 
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not because of his or her own worth, but 
because of discrimination forbidden by 
Title VII. Hccht, supra, at 312. Put 
another way, although a law firm is un¬ 
doubtedly free to make complex, subjec¬ 
tive judgments as to how impressive an 
applicant is, it is not free to inject 
into the selection process the a priori 
assumption that, as a whole, women are 
less acceptable professionally than men. 

C. Representative Parties' Claims Typical 
of the Claims of the Class (Rule 23 (a) 

(3)). -Kohn, whose academic qualifica¬ 
tions are not disputed, claims that she 
was denied employment because of her sex. 
Therefore, her claim is exactly typical 
of the claims of the class. 

0. Fair and Adequate Protection of the 
Class' Interests (Rule 23 (a) (4). -Kohn 
is represented by counsel experienced in 
this area of the lav/ and can be expected 
diligently to represent the interests of 
the class. 

F. Generally Applicable Grounds for 
Injunctive or Declaratory Relief (RuTe 
23 (b) (2)). - As discussed above, the 
essential allegation, here, is that 
the firm discriminates against women 
applicants in its hiring procedure. If 
this allegation can be sustained - a 
matter on which we express no view - the 
class would be entitled to injunctive and 
declaratory relief to remedy past *nd pre¬ 
vent future discrimination. Accordingly, 
the requirements of Rule 23 are satisfied. 

F. General Considerations. - Finally, the 
firm contends that, even if the elements of 
a class action are present, it would be 
inequitable to allow the suit to proceed 
in class from because Kohn's claims arc 
devoid of merjt. 

As noted by defendant itself, the require¬ 
ment that a plaintiff seeking a class action 
determination demonstrate likelihood of 
success on the merits has not been uniformly 




accepted. Sunrise Toyota, Ltd. v. Toyota 
Motor Co.. Ltd., 55 F.R.D. 519, 534 (S.D. 

N.Y. 1972). Such a showing should not be 
necessary in Title VII suits, or should be 
required only to the extent of screening 
out cases which are clearly frivolous, 
because 'class actions are favorably viewed 
by the courts as a means of seeking redress 
for civil rights violations - the class 
action is the method which Congress has 
established for the vindication of the 
public interest through private actions.' 
[footnote omitted] Gerstle v. Continental 
Airlines, Inc., [2 EPD *110,273] 50 F.R.D. 

213, 216 (D. Colo. 1970) (footnote omitted). 

As the Court of Appeals for the Seventh 
Circuit said in Bov/e v. Colgate-Palmolive 
Co,, [2 EPD *fl0,090] 416 F.2d 711, /19 (7th 
Cir. 1969): 

•A suit for violation of Title VII is 
* necessarily a class action as the evil 
sought to bo ended is discrimination 
on the basis of a class characteristic, 
i.e., race, sex, religion or national 
origin.' 

See also Jenkins v. United Gas Corp., [1 
EPD 519908] 400 F.2d 28, 33 (5th Cir. 1968); 

Oatis v. Crown Zellcrbach Corp., [I EPD 
519894] 398 F.2d 496, 499 (5th Cir. 1968). 

The firm dees not cite any case which im¬ 
posed a prerequisite demonstration of pro- 
babl ! success on a civil rights suit 
(footnote omitted) in which a class demon¬ 
stration was sought, and we decline to do so 
here." 

Kohn v. Royal 1 , Kongo 1 Wei 1 <; . .._/.Supp._(3.D.M.Y. 

March 7, 1973) 5 EPD 518504. See also: L* i sner v. Lev/ York 
Telephone Co. . 358 F.Supp. 359, 371-373 (S.O.M.Y. 1973), 
where Judge Motley discussed the class aspects of a sex 
discrimination case, in depth. She said: 
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rclicf as 
this time 


"Finally, the court holds that 
to the class is appropriate at uiis Lime 
eycn though v/hen the preliminary injunc¬ 
tion motion was heard, the class action 
had not yet been certified. 'In the 
interim between the commencement of the 
suit as a class action and the court’s 
determination as to whether it should be 
so maintained it should be treated as a 
class suit.' 33 J. Moore, federal Prac¬ 
tice ^23.50 ( 2 d ed. 1969 ), 


so 


Since the hearing was concerned primarily 
with general employment practices of the 
various traffic departments with respect 
to women seeking management level positions, 
rather than with reference to the Company's 
treatment of the named plaintiffs, the 
court believed that defendant has had an 
ample opportunity to be heard on the appro¬ 
priateness of preliminary injunctive relief 
as to the class. 


Plaintiffs move to bring this action on 
behalf of all other women in the traffic 
departments of New York Telephone Cc parly 
in positions which the company defines as 
'management' level. The number of women 
in the class is said by plaintiffs to be 
*-t 235. 

The court holds that a class action is 
rr :i nta i nabl e since plaintiffs have satis¬ 
fied the reguirements of both Rules 23 (a) 
and 23 (b) (2): 

(a) The class is so numerous that 
joinder of all members is im¬ 
practicable. R.23 (a) (1). 

1 ho si zc of the class plaintiffs 

seek to represent makes it clear 
that joinder would be impracticable. 

'b) There are questions of law or fact 
common to the class. R.23 ( 3 ) (2). 

The basic factual and legal question 
common to the claims of each member of 
the proposed class is whether defen¬ 
dant has a policy oi di scr iminoting 
aga i ns 1 : women or utilizes cr i tor i a 
which h-ve this effect with respect 
to certain management—level posi¬ 
tions within its traffic departments. 
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Defendant argues however, that its: 
'Traffic Department is in reality 
a collection of a large number of 
geographical administrative units 
located throughout the State of 
New York. There is no executive 
of the Company or small centra-’ 

1ized group which administers a 
Traffic Department. The Company 
is organized into a number of 
Territories and Areas which are 
iri turn subdivided into Traffic 
Depa' tments, Divisions and Districts 
which cover the State. Personnel 
decisions with respect to hiring 
and promotions are diffused. . . .' 

However, even if different personnel rnay be 
responsible for hiring and promotional 
policies in the various traffic departments 
and divisions, there is the common question 
of law and fact whether women situated in 
the various departments have been discrimi¬ 
nated against on the basis of their sex by 
agents of the Telephone Company. 

(c) The claims of the representative 
parties arc typical of the class. 

R. 23 (a). This pre-requisite 
merely states in other words the 
requirements of R. 23 (a) (1), (a) 
(2), and (a) (4). Sec 30 J Moore, 
Federal Practice *.F2 3 .061 — 1 (1971 
Supp.). It does not mean that the 
. claims of the represc, tives must 

raise identical questT\ )0 of law 
and fact with those raised by the 
claims of the rest oi the class. 

Rule 23 (a) (1) clearly indicates 
that one common question of law or 
fact can be sufficient if the other 
pre-requisites arc satisfied, nor 
is it fatal if some r moors of the 
class might prefer not. to have vio¬ 
lations of their rights remedied. 

Sec Norwalk CORE v. Norwalk Re¬ 
development Agency, 395 f.2d 920, 937 
(2d Cir. 1968). 
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(d) The representative parties will 

fairly and adequately protect the 
interest of the class. R. 23 (a) 

(4). The interest of the named 
plaintiffs are essentially co¬ 
extensive v/i th those of the other 
class members. They all share a. 
statutorily defined interest in 
not being discriminated against 
on the basis of their sex. V/hile 
different members of the class may 
be interested in different jobs 
and may have varying qualifications 
for the jobs they seek, these fac¬ 
tors can be considered in individual 
proceedings to determine appropriate 
relief necessary to correct past 
wrongs. 

Moreover, the interests of the 
representatives most not be antago¬ 
nistic to those of the rest of the 
class, fee Hansberry v. Lee, 311 
U.S. 32 (1340). Pefendants argue 
that there is an inherent conflict 
of interest with respect to plaintiffs' 
requests for promotions and back pay: 

Lven if it were shewn that a male 
had unlav/fully been hired at a 
higher job level or promoted to 
a vacant job in preference to more 
(j u a 1 i f i ed \ /ome n, the Court mu s t 
decide which member of the proposed 
class would have received the higher 
level job but for the discrimination. . . . 

The named plaintiffs and absent 
members of the proposed class would 
thus be competing for the available 
higher positions. . . . 

However, defendant concedes that, the 
ripresentotives may be able to represent 
the class adequately with respect to the 
request for general injunctive relief. 

There can be little doubt that indivi 1 il 
proceedings wi11 be necessary to decide to 
’./fret relic; each mer. her is cm i tic J ch< aid 
the court rind that defendant his ict-d 
illegally. The court has discretion at a 
later time to sever the claims tor in¬ 
dividual relief ‘From the claim for general 
injunctive relief pursuant to R. 23 (c) 

(4) and 23 (d). 




while the adequacy of the numerical 
representation should be considered 
- in.this case the representative 
parties arc but a minute prooortion 
of the proposed class - size alone 
should not be a determinative cri¬ 
terion. See Eiscn v. Carlisle £• 
Jacquelin, 391 F.2d 555, .63 (2d Cir. 

• 971); 3i> J. Moore, federal Practice 
*123.07 [4J (2d cd. 1969). It seems 
obvious that "the quality 

of the representation is more impor¬ 
tant than numbers. ..." C. V/ricjht, 
Federal Courts §72 (1970). 

Instead, one of the most important 
factors in deciding the adequacy of 
the representation is whether the 
party's counsel is ". . .qualified, 
experienced and generally able to con¬ 
duct tne proposed litigation." Eisen, 
supra, at 563 . 

Counsel has had extensive experience 
in sex and race discrimination cases, 
'footnote omitted) Moreover, the court 
has observed and the record will reflect 
•he skill of .aintiffs* counsel in the 
proceedings already completed in this 
action. 

The party opposing the class has acted 
or refur i to act on grounds generally 
applicable t the class as a whole. 

P. 23 (b) ( 2 ). (hat rule has boon used 
most frequently in civil rights cases 
where, as here, it is alleged that a 
defendant has discriminated against the 
members of the class on the basis of thei 
race or sex. 

Plaintiffs seek general injunctive relief 
on behalf of the class and it seems clear 
that, if the court should find that de¬ 
fendant: has discriminated ..gainst men bars 
01 the class, general injunctive relief 
barring discrimination eg inst members 
of the class would be appropriate. There 
tore, the requirement of R. 23 (b) (2) 
that . .final injunctive relief or 




correspondInq declaratory relief 
wi 11 be predominant. The comments 
to R 23 (b) ( 2 ) make it clear that 
requests for individualized relief 
v/i 11 not preclude class certifica¬ 
tion: 'The subdivision docs not 

extend to cases in which the appro¬ 
priate final relief relates ex¬ 
clusively or predominantly to money 
damages.' Committoe Note of 1 966 
to Rule 23 (b) (2).(Emphasis added). 

Norwalk CORE, supra, dees not stand 
for the proposition than a 23 (b) (?) 
class action cannot concern itself 
with individualized relief. Rather, 
in holding that the plaintiffs' com¬ 
plaint did not request . .ulti¬ 
mately that the Court concern itself 
with the particular circumstances of 
each disolacco's relocation.' The 
Second Circuit held that there were 
common questions of law or fact v/i thin 
the meaning of 23 (a) (2). The Court 
did not suggest that requests far 
individualized relief would preclude 
class action certification under Rule 
23 (b) (2)." (Emphasis included). 

See also: N.0,W . v. Pan ! of California ._F.Supp._(N.O. 

Cal., December \h, 1972 and February 28, 1973) 5 EPD H 85 IO; 

In view of the foregoing discussion, Appellant respect¬ 
fully submits that the action herein is a class in nature; and 
that the District Court's position, otherwise, is reversible 
error. 






o 


III. THE DISTRICT COURT COMMITTED 
REVERSIBLE ERROR IN SUMMARILY 
DISMISSING THE ACTION HEREIN ON 
THE GROUND THAT IT LACKED JURIS¬ 
DICTION UNDER TITLE VII OF THE 
CIVIL RIGHTS ACT OF 1964 AS AMENDED 
(42 U.S.C. §2000(e)) 

As in Jo hnson v. University of Pitrsbu rch. supra , "state 
action" and the jurisdiction invoked thereunder (pursuant to 
28 U.S.C. 51343 ( 3 ) and (4) in conjunction with the Civil 
Rights Act oF 1 87 1 (42 U.S.C. § 1983 ) and the Fourteenth 
Amendment to the United States Constitution) "is not [solely] 
dispositive of this case." Thissuitwas also brought under 
the Civil Rights Act of 1964, 42 U.S.C. 2000(e) and the 1972 
Amendments thereto (added by Public Law 92-261,approved March 
24, 1972). 


The Appellees contended-'in their Motion to Oismiss to 
the Court below that it hod no jurisdiction over the Appellant's 
claims herein because those particular acts occurred before 
the 1972 Amendments to the aforementioned Act, which Amend¬ 
ment "struck out the exemption of [so-called] private institu¬ 
tions" and made it "unlawful to discriminate [against] an 
individual because of sex." John io n v. Universi ty of Pitts burg , 
s upra . 


It is apparent from the affidavit submitted by the Appellant 
in connection with and in opposition to the Appellees' Motion 
to Dismiss that, notwithstanding tit? fact that a majority of 
the acts complained of by the Appellant in her complaint 
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initially occurred prior to the 1972 Amendment, nevertheless 
she had filed timely university arid state administrative 
proceedings which v/ere continuing up to and beyond the date 
of the enactment of the 1972 Amendments. In effect, then, 
the acts complained of by the Appellant were continuing even 
after the '72 Amendments and v/ere the subject of proceedings 
from which she was seeking redress for the alleged violation 

of her rights. 

Accordingly, those actions were properly the subject 
of an adminstrative complaint to the Equal Employment Opportunity 
Commission EECC which, as the affidavit reflects, was timely 
filed with said agency immediately after the 1972 Amendments 

v/ere enacted. 

It is apparent, as well, from the facts set forth in the 
Affidavit, that the EEOC representatives in both Washington 
and New York advised the Appellant that those acts complained 
of by the Appellant to the State Administrative Agency prior 
to the 1972 Amendments and still active, so to speak, after 
the enactment of the 1972 Amendments, could be the subject of 
a claim to the ECOC, based on the 1972 Amendments, and, in 
fact, should be included in the complaint. 

Not insignificantly, os the Affidavit illuminates, the 
"Notice of Right to Sue" letter issued to the rumed Appellant 







by the EEOC, in June 1973, obviously incorporated therein all 
of the allegations cor ained in the instafit complaint, all of 
which v/ore the subject of the administrative complaint and 
the amendment thereto filed with the EEOC in the springs of 
1972 and 1973. 

furthermore, it is apparent that specific acts of alleged 
discrimination took place after the 1972 Amendnent was enacted; 
and the Appellant filed a complaint with the Mew York State 
Division of Human Rights in that which respect. Probable cause 
was found and the matter set for public hearing, conciliation 
having failed. Thereafter the Appellant filed a timely Amend¬ 
ment to her previously filed EEOC complaint. 

Notwithstanding the same, the Court below rejected juris¬ 
diction stating: 

"The Civil Rights Act of 1964 (42 IJ.5.C. 2000a 
ct sag.) does not provide, in my judgment, any 
Jurisoiction for a suit based on the allegations 
made in the instant complaint. There is no 
question that prior to March 24, 19/2, educational 
institutions simply were not covered by the Act 
but were specifically exempted. From my review, 
the latest arguable act by Syracuse University and 
the other defendants that is alleged r.o be dis~ 
criminatory on th^ basis cf rm:< is xjne 1971 which 
is the effective date of pi ’inti f ft termination 
as a graduate teaching assistant. Action after 
that dal.:, including those pp-’i! 0 to university 
organs, the New York Division of Hu: n Rights, and 
the E.C.O.C. were in f tinted and r.rr. armed solely 
by plaintiff to rectify these alle* d wrong,; iuch 
course of conauct by the pi lintiff certainly cannot 
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be considered port of Che nlleged discrimination 
by defendants. See Hutchings v. U.S. Industries, 

Inc., 309 F. Supp. 691, 693 (E.D. Texas 1969), 
rev'd and remanded on other grounds, 428 F.2d 
303 (5th Cir. 1970)." 

Appellant submits that the District Court's position is erroneous 
ana that the Act in the circumstances herein is clearly retro¬ 
active; but that even if it is not, the Court had jurisdiction 
under Title VII, pursuant to the Notice of Right to Sue letter 
issued in 1973 which incorporated therein the independent act(s) 
of discrimination which occurred in the spring of 19/3 and for 
which the Appellant filed a timo 1y Complaint, albiet an Amend¬ 
ment, to the F.EOC office in Buffalo. Speaking to the retro¬ 
actively issue, it is apparent that the weight of authority 
favors such a position. 

In Walke r v. Klein li enst , 357 F.Supp. 749 (D.C.t). C. 1973), 
the Plaintiff therein, a Black female employed by the United 
States Department of Justice, was denied a job promotion. 

She alleged both rose and sox discrimation as the reason 
that she was not promoted. The threshold question was whether 
the plaintiff had stated a claim under Title VII as amended 
in order to invoke the jurisdiction cl the .^deiel court. 

The Government contended that the Act did not apply because 
the alleged acts of discrimination lied occurred prior to the 
1972 Amendments. 
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In holding that the Act was retroactive, the Court stated: 

"The threshold question is whether plaintiff 
lias stated a claim under Title VII, as amended, 
over which this Court has jurisdiction. The 
Government contends that the Act does’ not apply 
to this case since the alleged acts of dis¬ 
crimination occurred prior to the time Title. 

VII was amended to cover federal employment.' 

The Government maintains this position despite 
the fact that the Civil Service Commission 
appeal and this suit were filed wo1 I after 
the Amendment's March 24, 1972 effective date. 
Plaintiff argues that the Act is retroactive.' 

* * * 

Based en th e raos ons set forth bo 1 o ■ / t _ this 

Court jz >ld-~~ tl~ Ti V le VU. r m m.-r-r cove rs 

charg e:. or pro • *t discr im\ nation in_i oner a 1 

emo loyri"ant, who ' such je largos w» » re o end i nq 
with the Ci vi t~ f : ;~v~ i cc Ci t ins ion or pendi ng 
at som e other s r' g?. i n i. i n r om ~ - d j a 1 proce ss 
on i-iare ir 2.4, 19/27' irFioor t bosh:-; : m s TToldi ng 

op the fact that the 19/2 Ac'' is a rent ed la 1 
s tatute and , acco rdingl y, ■ .do i tT c"nn I argu'r : nts 

advanced e'y o i .i m t i F?_r ' v i not E<; ddrossod 

here , [rootnote emitted]. 

* * * 

The 1972 Act is clearly r r 1 31 . Th e Act 

tits t he o l as :7c d o, i ni t i . --n o; _! egi:- lotion 

v/!iic li " if fords a r rr-edy c f aci 1 i tu■ * s re m edies 
ill rr-.- r' >-y i"t inq ion tin* < n cm' -~ t of rights 

od rcri'i or in jar i r - . / ho m_ j J_ < j; d ory 

Con s - on, Ge e. •' -i ( > T? rd f. d 7 1 97 2). Further ¬ 
more, it is civil riuhts legislation, tr ad - 11 y 

cc • i_f d re ha 1. If), /ol. v, c-c. / 1 7 \ 1972 

Curn. ", r i riiie_oi - lj:n 

is to. Ti f, ■■ n0l/ : ; 'fS TT~~ ' SO C'- H ’ - filed 

as to r nk> ■ i r . <- ct i i- _ '' Li"l -L -po•>■-* n;_n H; the 

r -on ions , 

as ... i to • • ’ r _ i 1 : .Li 

no _* o ,:,••)! icd . . 17* i 2 > . . j ■ c. ~r. fed t o 

>n i ri i • i r a 1 

cr-h I oy-Ti on’; sinf up _s t ■ tu t 1 i i ' ■ 1 J 

starr 1 v7 _rj gilt, f7u~L . . . - i i o i y c n.. s_]_■_ tr i buna 1 


1 - 
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■ Id, ’ore. 

ci r iQ I / ’ Q oil < - I S P * ■ •'j*l : T' F~T T ~ '' i :'Tof 
its O .y tm oe i ; L.n i <£_ s_s . y > y “ T”FI » 1 1 r. 

iia ■ , f'A her- 


J »»nd. _ Secs , _ 22.01, 2.3b.* .• i 

r; )\j(. r;;_nc_ has no , j < o •.; sr ■ i note 

^cu _ jy >_\_ ri ' qHi is 

ni f rr l i n ‘: _ court fii idT ;' net i i h a s 

ji i ' - i c i on to (■ ‘ 'ri; ■ 1 n"< To i n"tT|-1 1 s 
claim ." vEmphasis oddeaJ.T 


Id . at pages 750-752. 


Pug] f’mn lo- 'r- at Opportunity Ccrnrnis tion v. Cag le Iro n 

Forks , 36/ F.Supp. 3]7, 819-320 (O.C. Iowa, 1973) cites 

Wn l ker , supra , in support of retroactive application 

of Title VII in a patterns and practices action filed by EEOC 

pursuant to Title VII: 

"frier to the amendment of the Civil Rights 
Act of 1964 by the Equal Employment Opportunity 
Act of 197?, the plaintiff in this case, the 
EEOC,was powerless to sue co nominee 


Oistrict Judge Smith did acknowledge the cxi tencc of a 
contrary position but rejected it: i the core _t position. 
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to secure compliance with Title VII. Eagle 
argues that it is a violation of its right 
to due process to allow the L'EQC to sue it 
nov/, that application of 1972 legislative 
enactment to a 1968 grievance is prohibited 
by the 5th amendment and the o.< post facto 
clause of Article I, section 9 of the Con¬ 
stitution. At the heart of Engle's contention 
is its claim that Title VII is essentially 
punitive in nature. tee Burgess v. Salmon 
(18/8), 97 U.S. (7 Otto) 381, 384-385, 24 
L.Ed. 1104. This characterization Ignores 
a ubstantial body oi 1 aw rx i the 

i vi 1 <i c c | ,.ir. 

ci_pd the- tip j .• 1 . a 1 c . ,r v: _On per > it y Ac ;_of 

1972 are _ rem op t fn i irno 1 are to H e given 

the broad v tj . ; ■ - i nterp _ _ on r i stent 

:h their 1 ' volenc purpose, see, e.q. , 

Parham v. So ..west n Bel t f • .* i * .no ne (.o . ! 3 th 
C (r j, 19/0) . 4. ti K. xu'T .'. T. co wo v. O Ig-ie 

Paj mo'iive Co ." ’T/th C i r., 19 69), 416 F ./ cT /11_ . 

2 Jg-721 f W -JV r v. K'ir i noie:is i . ‘ 0.D.C., 1 9 / 3 ) , 
357~i-.Supp. 749 . t Emphosi s added). 


Eagle also argues that the 
of the 1972 statute is imp 
deprives an individual of 
or property interests. Se 
v. Donaldson (1945), 325 U 
S.Ct. 1137, 89 L.Ed. 1628; 
115 U.S. 620, 628-630, 6 S 
Especially apposite here i 
from Campbe11: 


retroactive application 
ermissible because it 
vested fundamental rights 
a Chase Securities Cotp . 
.S. 304, 311-316, 65 
Can )be11 v. H<>11 (i 885), 
.Ct. 209, 29 L.Ed. 483. 
s the following language 


There are numerous cases whore a contract 
incapable of enforcement for want of a 
remedy, or because there is some obstruction 
to the remedy, can be so aided by legislation 
as to become the proper ground of a valid 
action . . . 

In all this class of cases the ground taken 
is that tliere exists a contr ct, tut, by rea¬ 
son of no .'emedy having be«.n provided ! or its 
enforcement, or the r< Jy rily ppll - 

cable to that class having, lor reason, of 
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Of public policy, been forbidden or with¬ 
held, the legislature, by providing a remedy 
where non exists, or removing the statutory 
obstruction to the use of the remedy, enables 
tiio, party to eniorce the contract, otherwi ■ o 
unoojcct 1 onab1e. 115 U.S. at 62/, 6 s.Cu at 

The point emphasized by the quoted excerpt from 
Campbell is that, if thorn exists a rich? a 
subsequent legislative enactment creating'a remedy 
lor uhu deprivation of or interefert ice with that 7 
ri f j 11 is coni 1 1 cutiona 1 1 y unobjectionable. De¬ 
fendant Cagle iisconstrues the statutory scheme 
and iails to recognize the distinction between 
unlowiul conduct and a cause of action to remedy 
tnat conduct, ’ 

Retroactive application is supported by the plain 

N? ° f §14 ° r the 1972 Act ’ Puh.L. 

No * ■■ 1 v/hich provides: 'The amendments 

made by this Act to [42 U.S.C. §?CC0.-5i shall be 
applicable v/ith respect t:o charges p^ndinq with 

Jv? i t March : S Id al I charges 

i i ic«- thereat tor.' Since there is agreement th it 
hie complaint which triggered the instant suit was 
pending on March 24, 1972, it is evident that 
Congress intended j20C0e-5 to apply to this case, 
by allowing die L'f.OC to proceed, therefore, i he 
Court is doing nothing more than effectual nq a 
clearly expressed legislative intent. 

Racially orient, d employment di^crimination has 
beer prohibited since the effective date of the 
19s4 fc t, July 2 , 1965 . The 1972 fet requires 
that an analogy be drawn comparing r.he provision 
a 1 lowing . the i : to sue iri its <...n behalf to a 

Congressional ifernpc to provide remedy for a 
preexi si mij right of the typo refe rred to in Camp- 
1 ! • ■ • • i Mewed, I : . j . , c > 

"vm l itself of the provision: the 1972 Act 

1 ■ ’ itut i. l ns, i Walker v 

Kleindicnst, supra." 

ee also: nderson v. t f 
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R egion, New York , 370 .F.Supp. 180, 182-133 (S.D.N.Y. 1973) where 
District Judge Pierce stated: 

ILT.bo,pl.ai UL i-f 111 on . t other ha n d, arc! ,< e s that; 

i_ed era) _er ?oloyaes have 1 on n._ha<i the right not 

to be ai scr imi nated against" on the basis of race 

i n 


by,__rhcir red ~ra1 em pl oyer and that the 
question ccoly provides 
long existina right. 
m s point i s ~i n conflict" 


a now remedy _fcr 
he - TTmited care ~ 


sec tion 
tin i s* 


.- - - , aw on 

L footnote omi ttecTF. 5 


Th e Cou-t o>~ rees wi f ft 


.fc. der a 1 emn i oyces _ 

free from _j oo d i s crami not i on.' 

years prior to Marc}t 


J 2 _! iiLC t_i f f 1 s position that 
have Iona had the rich to~T5e 
thus ror 


24 . _ i 2 a ref i a s 


many 
of Ex- 

eder.iT 


ecutive Orders provided safeguards t o_ 

a hmpIoyees against racial discriminat ioru rhe 
earliest one relevant here is t. 0 . 99 B 0 , July 
^6, 1948, 3 C.F.R. 720 (1943-43 Comp,). There 

JS^/YSri^o'J 059 ?' Januar y 18 > 1955 , 3 c.f.r. 

237 (1954-53 Cornp.); F.O. 10925, March 6 , 1 96 1, 

3 C.F R. 448 (1959-63 Comp.); E.O. 11246, Septem¬ 
ber 24 1965, 3 C.f.r. 339 (1964-65 Comp.), and 

£.0. 11478, August. 8 , 1969 , 3 C.F.R. 803 (1966- 
70 Comp.). All of these Order clearly establish 
a policy against racial discrimination in Federal 
employment and all prescribe procecdures for proces— 
ing of discrimination complaints varying somewhat 
from Order to Order. M oreover, section 7151 o f 
Title 5 of the Unit e d St ates "Co de dec lares it to 
b e the oi'iici'l oci i-~ y or i'ho Uni tc j T; fates 1 to”* 
j_n su re eg u al employment o p pof t u n i t f es t or employ c es 
without discrimination because of rarn. rnlnr 


icng Ton, sox or nation o _c i 1 r \) n . 1 (Ymphasi s added). 


■V * 


In the light of this brief background, the Court 
concludes t ha t the 1972 Act is a rerned1 aT statute 
'which afford HT 1 


a rem e dy, or improve; 5 ; 1 or 


The footnote cites those cases which enunciate and approve the 
retroactive doctrine, including Wa1 h er. 
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f acilita t ors] remedies al r eady existin g ft - the 
onf ore . .'nt : oi : rfclh t : and the redress o f inj u ries . . 

2 _ w. Sue! ier I and ,.. tutor y Constru < t.T on ’3 302 

(3rd cl. rerther, the 19/2 i\c, t is clearly 

m odern s oc ial legis l ation ■ nd such st at utes are 

O'.. 1 n ora 1 i y rega rded rofnv hoi _ in natu r L _3 J_,G. 

M other 1 and, si: .- itutcrv Co n s?;rue:tirn ■» f ~/02 { i 973 

Hum,_ Cupp. _[_r_i ■ ; a v/n 1 I _ sc i t tied ru l of cons t rue - 

„f ion th st. ‘o remedi : ij. seal :u te shall h e" so _ c ons trued 

.a s ir j;o. rr i.ke_ it effec t its e vident D tir po-. and i f 

.the, r ca on of the sru t o ex pe nds to oast trans ¬ 
actions. ns w-? 1 1 a p t o those in the ft 1 to ore ± then 

lx wiH I apoi i o' lker v. K le n 

152JLJUPIL."? : , •/ ;r cu.o. .;. 19 / 3 ). i ho 1972 " 

A ct simply add ed_ r.hor forum or tribunal in which 

federal c ■••<! •>lovee •y. re dress th eir ~r~: o nT no t_ co 

be n i scr i i i f i m t.co_■ "i ni not in o r nol oy rrent and r<. i loots 

a. C_onp res si or.nl_ po 1 icy that the right o f f ederal" 

employees a gainst i i sc r i mi n a t~i o n w 1 IT T "Tetter 
rrotcctc d if th ey are a b le to sue i n federal 
co urt i f d j ssat j ifi cdwuh t h e aqen c y deter m i n a - 
tj_on. 

The Court therefore concludes that it has juris¬ 
diction to entertain plaintiff's claim." (Emphasis 
added). 

In Johnson v. Un iversity of Pitts b urgh , suprn , a non-tenured 

female professor in the Department of Biochemistry of the School 

of Medicine was discharged. The discharge was decided upon in 

197i, verbal notification v/as given in January 1972 follov/ed 

by a letter dated March 8, 1973. 

Th Court followed Wa1 ker and applied Title VII retroactively. 

It stated in this regard: 

" In Section 14 of tbe 1972 amendments, there 
i s* a p Fov i non tFHVt: T“ct i cn TTJbTt'TO,"S7CT 
1 2 (jC0o- 7T, the'procedure no lion, ics to 
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cases where the charges v/erc ponding on the 

cfYcctiv ■ c ute of v e Act an<.l to al I charges 
filed thereafter. 1 he Act, howov/er, is silen t 
v/i tli respect to Section 70 2 the re,nova I or th e 
e ducat i on.a 1 exempt: i on . 

We hold that the 197? smend non t.° cn nnot be 
rendered n uo ot.ory by r kino c, c k. titTon before 
March 24. !97~2~ to become _c,f i a ctive thereaft er 

as a di sn *i mi natory d isch - roe and refusa l_to 

nr ant _tenu re therenr fe r in a s r.uch a v i elation 

of the Act ns an y ot rior next!a 1 di ~a ri: : i nation . 

It v/i 1 1 be no t ed that it i s a n unlawful em ¬ 
ployment p ra'. ice ' to d icr P u na t o a a i.o any 
i ndividual becaus e of sex. 1 i :ie dis c ooroc and re ¬ 
f usal or tenure on June 30. i ' -J / 3 , 1 I I , " under 

the cirerunsttnees of this case, amou nt to such 
di scri ti noi:ion. Wo cc.nnot bn i i eve t; -r Congress 
Intended that such action could be cifcctuai. i n 
v i olot ion of t he’plain ma ndates of the Act. The 
Supreme Co u rt has"Field trh t_ t he" our p or e of "th e 
Civil Rights Act i s to aciiTevo equality in em ¬ 
ploymen t oopor tun iTi es and i o:l7ove~Earr i er s v /ni ch 
operated in the past. GrTqqs v. Duke Power Co., 

T+0l U.S. 424, 9l S.Ct. 849,28 L.Ed. 2d 153 (1971 ). 
In Walker v. Klei ndi.enst, 357 F.Supp.749 (D.C. 

1973) it was held t’liat the 1972 amendments are 
remedial in nature and cover charges of dis¬ 
crimination pending before the Civil Service 
Commission or which were at some other stage of 
the remedial process on March 24, 1972 when the 
amendments took effect. The 1972 amendments 
also extended Title 7 to cover discrimination 
in Federal employment and present substantially 
the same situation as to it as the extension 
to an educational institution. In that cose, 
the Department of Justice attempted to discharge 
plaintiff on March 24, 19/2, and the court held 
that it has jurisdiction under the amendments 
since proceedings ware pending at that time. • 

We are aware of the decision in the Northern 
District of Illinois. Hill-Vincent v. Richardson, 
359, F.Supp. 308 (1973) which seems to hold to 
the contrary but in that case it is noted that 
the discriminatory dishcarge had taken place 
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apparently before the effective date of 
the 1972 amendment. In any event, we 
■L£LLgl{_'- , / al.l<nr v. K1 oi nd i chs t, suora .~~a s 

possuasiv e op mfon 1 n tfn s 
matter of an rent i i rs t ’“iTruVress i onT 71- 
(Emphasis adoea). 

Id. at page 1007.^ 


Interestingly and significantly, many courts have held that 
evidence of activities of Defendants prior to the ursa^ nf 
T.tla VII of the. 1964 Civil Riyhte Act was not necS«a?i?v 
lrielevant and, in fact, was admissable into evidence. See* 

Y: f.Supp. i,o, 56-58 (O.C. Ala. 1963); Hark 

39 -•^£{tTuC U -tF^^ FTSipp. 

f ^ U * •• La * '9°d) Where the Court held that where a 

syst 2 m d ? t:s to Perpetuate discrimination, despite 
its development prior to the passage of the Act, it is in vio- 

SOS Cl 6 r q C fn <i r ; S- yac 4§f fi Y* £M.L ix>_hr>rri s. I nc.. 279 F.Supp. 

905, 516-519 (O.C. Va. I9C8); Unit ed State s v. Chescrnake f> 

PilJ-2..1. .-Llro£]d fCLi., 4 7 i p.2d 582 (Ct. of Appeal s iJ'f—fn'/TT 
Cort^u JnTecpri I U.S. 936, 93 S.Ct. 1893, 3h*L. Ed. 2d hQ]'' 

Irr‘fHf-dT~- L r . V ,* 21 27 _, _ J ji to r n a t i ona 1 Orotherhood 

ggEjSg^ic a l.. .Workers, Af L-C10, 313 F. bcTpp . 135 4*T0Tc’~5a— 

I/ 9), i q tjs v. Duke Power Cn fni n p /■ ni c r t . 

369, 28 L.Ed",2d iSffWTTT^S v" Sh«i 

Inte rnational Ass ocia tio n. Loc ~1 l!niorn"oTr~lTT“r~Pu>7r‘ ?? 

F.2d‘906"(5th'cir: V - Power'co £,*674 F.2d 90S 
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In view of the foregoing authority, in view of the fact 
that it has been illegal for universities within the State 
of New York to discriminate against women, in admissions 
and in employment practices (under the Education Law and 
the Human Rights Law of the State of flew York) prior to the 
enactment of the 1972 Amendment to Title VII of the Civil 
Rights Act of 1964 (42 U.S.C. Section 2000(e)), in view 
of the fact that the Appellant was diligently pursuing 
her state administrative and university internal grie¬ 
vance procedures up to and after the enactment of the 
Amendment, and in view of the fact that discriminatory 
actions were alleged to have been taken against the 
Appellant by the Appellee University subsequent to the 
enactment of the Amendment, it is evident that the District 
Court precipitously dismissed this action on jurisdiction 
grounds under Title VII; and that this Court should reverse 
accordingIy, 
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CONCLUSION 

In view of the foregoing arguments and the discussion 
related thereto, Appellant respectfully submits that this 
Honorable Court reverse the decision and order of the 
Court below and remand the cause back to it with direction 
to assume jurisdiction under Title VII of the 1964 Civil 
Rights Act as amended and consider evidence on the merits 
of the substantive claims thereunder as v/el 1 as evidence on 
the jurisdictional question related to 42 U.S.C. §1343 (3) 
and (4) in conjunction with the Fourteenth Amendment to the 
United States Constitution and 42 U.S.C. §1933 (the Civil 
Rights Act of 1871 ) 


Respectfully submitted, 



JAMES I. MEYERSON 
1790 Broadway - 10th Floor 
New York, New York 10019 
(212) 249-2100 

Attorney for Appellant 
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CERTIFICATE OF SERVICE 

James I. Meycrson, attorney for the Appellant, certifies 
that on the 221h day of September, 1974, I did servo a copy 
of the foregoing Brief on the Appellees by mailing the same 
first class, postage prepaid to their attorneys: Bond, 
Schoeneck & King, One Lincoln Plaza, Syracuse, New York, 
by David Sexton, Esq. 


Respectfully submitted, 






/<■ 


s/ James I. Meycrson 


JAMES I. MEYERSOM 
1730 Broadway - 10th Floor 
New York, Now York 10019 
(212) 245-21U0 




Attorney for Appellant: 
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